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REASONS FOR GRANTING THE WRIT 
 

The Third Circuit’s holding 
presents a pure question of law that 
– regardless of future developments 
in this case – conflicts with other 
circuits and this Court, and 
jeopardizes habeas finality. 

 
In the face of Cox’s efforts to obscure the issue, it 

is important to restate the ruling under review. The 
Third Circuit held that a change in federal habeas 
corpus decisional law, in Martinez v. Ryan, 132 S. Ct. 
1309 (2012), could constitute an extraordinary 
circumstance entitling a habeas petitioner to reopen 
a final habeas judgment under Fed. R. Civ. P. 60(b). 

 
The question worthy of review here is not whether 

Jermont Cox will eventually receive Rule 60(b) relief 
under the legal standard created by the Third 
Circuit.  Nor is the question whether any other 
habeas petitioner will ever present some combination 
of other equitable factors – independent of the 
Martinez change in decisional law – that justifies 
Rule 60(b) relief.  The question is whether Martinez 
itself, either “standing alone” or alongside other 
factors, App. 17, is even part of the 60(b) equation. 

 
That is the subject of the holding below, which 

established binding circuit precedent.  That is the 
point where the circuits conflict, and that is the 
ruling that cannot be reconciled with this Court’s 
decision in Gonzalez v. Crosby, 545 U.S. 524 (2005). 
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The Third Circuit ruling opens the door to endless 
attacks on final federal habeas corpus decisions.  It 
should be reviewed.1 
 
1. The ruling is ripe for review now. 

 
Cox insists that review must be denied because 

the Third Circuit, after articulating its new standard 
for Rule 60(b) claims based on Martinez, remanded 
the case to the district court to carry out the mandate 
issued by the court of appeals.  Cox argues that this 
remand means the ruling in question is merely 
“interlocutory,” that the legal standard to be imposed 
on the district court is only “an advisory opinion,” 
and that “there is simply no judgment to review.”  
Brief in Opp. at 9-10.  These are straw-man 
arguments. 

 
The circuit court ruling to be reviewed here was 

not simply a set of suggestions that have yet to ripen 
into law.  The case came to the court of appeals after 

 
1  In the procedural history section of his brief, Cox refers to a 
new ballistics report indicating that two guns were used in the 
murder he committed in this case.  Cox claims that this report 
“raise[s] substantial questions about the reliability … of the 
Commonwealth’s evidence.”  Brief in Opp. at 7. 
 

Cox fails to account for all the relevant facts.  At trial, the 
defense admitted that Cox was the sole shooter, but claimed the 
gun went off accidentally – twice – when his cohort handed it to 
him.  If in fact there were two guns, his claim of double 
accidental discharge is even more incredible now than the jury 
found it to be originally.  In any case, Cox has a current forum 
for his new evidence claim in state postconviction litigation that 
is already underway.   
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the district court, adopting the reasoning of the Fifth 
Circuit, determined that the change in habeas 
procedure announced in Martinez cannot provide a 
basis for Rule 60(b) relief.  App. 31-32.  The court of 
appeals vacated and reversed, holding that the 
district court abused its discretion by relying on the 
Fifth Circuit rule.  App. 22.  The court of appeals 
instead adopted the opposite rule – that Martinez can 
indeed provide a basis for relief under Rule 60(b).  
This rule constitutes binding precedent that will 
govern all Rule 60(b) motions in the circuit unless 
and until this Court intervenes. 

 
It is that rule – a pure question of law – that 

warrants this Court’s review. Cox relies on the 
Gressman treatise, Eugene Gressman et al., 
SUPREME COURT PRACTICE (9th ed.), to suggest that 
review should be unavailable in these circumstances.  
But in fact Gressman makes clear that the contrary 
is the case. 

 
   This Court’s certiorari jurisdiction over the federal 
appeals courts is “complete and … comprehensive,” 
id. at 78; it “is not conditioned on the finality of the 
judgment or order in question,” id. at 280.  The 
question is simply whether the case presents “some 
important and clear-cut issue of law that … would 
otherwise qualify as a basis for certiorari,” id. at 281, 
such as “a conflict on a question of law with another 
court of appeals … that would justify review of a final 
decree or judgment,” id. at 282. 
 
 The Third Circuit’s holding presents a clear-cut 
issue of law, creates a conflict among the circuits, 
and raises an important – and troubling – question 
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about whether any habeas proceeding can ever really 
end.  Review is appropriate. 

 
2. The circuit conflict cannot be covered over. 

 
Cox argues that there is no significant split 

between the Third Circuit and any other court of 
appeals that employs “a multi-factored approach” to 
Rule 60(b) motions.  Brief in Opp. at 10.  As long as 
other circuits conduct “a case-by-case analysis,” 
“balanc[ing] several factors,” then there is not much 
difference between what they do and what the Third 
Circuit does.  Brief in Opp. at 11. 

 
This argument is specious.  The question here is 

not whether Rule 60(b) permits courts to “examine[] 
numerous equitable factors.”  Brief in Opp. at 11.  
The question presented is whether the Martinez 
change in decisional law properly constitutes one of 
those factors.  On that question, the circuit conflict 
cannot be camouflaged. 

 
Cox first contends that the Fifth Circuit is not in 

conflict with the ruling below, even though the Third 
Circuit itself noted the conflict, citing Adams v. 
Thaler, 679 F.3d 312 (5th Cir. 2012).  Adams squarely 
held that “Martinez … does not constitute an 
extraordinary circumstance.”  Id. at 320.  But Cox 
claims that Adams was effectively modified by a later 
case, Diaz v. Stephens, 731 F.3d 370 (5th Cir. 2013).  
Cox says Diaz “actually applied a test much like the 
Third Circuit.”  Brief in Opp. at 11. 

 
That is false.  Diaz explicitly upheld and applied 

Adams.  731 F.3d at 375-76.  Having rejected 
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Martinez as a basis for Rule 60(b) relief, however, the 
Fifth Circuit then went on to entertain the 
petitioner’s alternative claim that “other equitable 
factors” justified relief.  Id. at 376.  The court rejected 
those too.  Id. at 377-78.   The court made both 
holdings plain in its conclusion: “Diaz has failed to 
show that Adams does not control his Rule 60(b)(6) 
motion….  Moreover, Diaz has failed to show that the 
remaining ‘equities’ of his case constitute 
extraordinary circumstances.”  Id. at 379.2 

 
Thus the Third Circuit is indeed in conflict with 

the Fifth on the point at issue here: whether the 
Martinez ruling qualifies as a basis for relief under 
Rule 60(b)(6). 

 
The same is true for the Sixth Circuit, as 

established in McGuire v. Warden, Chillicothe 
Correctional Inst., 738 F.3d 741 (6th Cir. 2013).  Cox 
seizes on a general statement in McGuire that Rule 
60(b)(6) entails “a case-by-case inquiry.”  738 F.3d at 
750; Brief in Opp. at 11.  But of course it does; there 
is no dispute about that.  The dispute is about 
whether changes in habeas procedural rules should 
be part of that inquiry.  McGuire said no.  Id. at 759 
(change in state law may justify Rule 60(b)(6) relief, 
but change wrought by Martinez did not). 

 

 
2   See also Hall v. Stephens, 579 Fed. Appx. 282, 283 (5th Cir. 
2014) (mem.) (“We have already rejected the theory that those 
changes in decisional law [citing Martinez] constituted a kind of 
‘extraordinary circumstance’ that warrants relief under Rule 
60(b).  See Diaz, 731 F.3d at 376...; Adams, 679 at 320”). 
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Ditto for the Seventh Circuit.  Cox maintains that 
the relevant decision, Nash v. Hepp, 740 F.3d 1075 
(7th Cir. 2014), “focused on the specific circumstances 
underlying the individual case.”  Brief in Opp. at 13.  
But that is a misrepresentation.  The Seventh Circuit 
did observe that Nash would have lost anyway on the 
facts of his case, even if 60(b) relief were available.  
Id. at 1079. 

 
But first it held, unequivocally, that Martinez is 

not even a factor in the Rule 60(b)(6) analysis.  “Nash 
argues that the recent decisions in … Martinez and 
Trevino,3 as applied to his case and Wisconsin 
postconviction procedure, constitute relief from 
judgment under Rule 60(b)(6).  This argument is 
foreclosed by precedent; a change in law showing 
that a previous judgment may have been incorrect is 
not an ‘extraordinary circumstance’ justifying relief 
under Rule 60(b)(6).”  Id. at 1078.  Cox simply 
ignores this dispositive holding. 

 
Cox takes a similar tactic with the Eleventh 

Circuit, in Arthur v. Thomas, 739 F.3d 611 (11th Cir. 
2014).  The court there first observed that the 
Martinez rule would not even apply, given the 
procedural history of the case.  But the court then 
went on to rule, again unequivocally, on the question 
presented here: “we hold that the change in the 
decisional law affected by the Martinez rule is not an 
‘extraordinary circumstance’ sufficient to invoke Rule 
60(b)(6).”  Id. at 631. 

 

 
3  Trevino v. Thaler, 133 S. Ct. 1911 (2014). 
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Cox simply asserts that this holding (“we hold”) is 
dicta, and that what the court really meant was just 
that “something more than a mere change in the law 
is necessary to provide grounds for Rule 60(b)(6) 
relief.”  Brief in Opp. at 12.  But that is not true.  Not 
something more; something other.  The new Martinez 
rule does not count for Rule 60(b) purposes. 

 
That is what all these circuits have held.  That is 

what separates them from – puts them in conflict 
with – the Third Circuit. 

 
3. The conflict with Gonzalez cannot be covered over. 

 
In Gonzalez v. Crosby, 545 U.S. 524, 535-36 

(2005), this Court held that relief under Rule 60(b) 
requires “extraordinary circumstances,” and that new 
interpretations of habeas corpus rules, rendered 
years after lower court rulings that were undoubtedly 
correct under then-prevailing law, are “hardly 
extraordinary.” 

 
But Cox says that principle doesn’t apply to him.  

He suggests that there should be a whole hierarchy 
of extraordinariness when former habeas petitioners 
wish to reopen final judgments on the basis of 
changes in habeas law.  The new habeas 
interpretation at issue in Gonzalez just wasn’t 
extraordinary enough to constitute an extraordinary 
circumstance for Rule 60(b) purposes, Cox contends; 
whereas the new rule in his case, the Martinez rule, 
was the embodiment of extraordinariness. 

 
This would be an unwieldy standard in any 

circumstances, but it is surely unavailing in Cox’s 
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situation.  As proof of the extraordinariness of the 
Martinez ruling, Cox relies on the dissent in that 
case, which criticized the majority for downplaying 
what the dissenters perceived as the impact of the 
decision.  Brief in Opp. at 14.  The Court, obviously, 
did not agree with the dissent’s characterization of 
the ruling. As the Court emphasized, Martinez 
merely qualified prior precedent by “recognizing a 
narrow exception.”  132 S. Ct. at 1315.  The change of 
law was only “a limited qualification.” Id. at 1319. 
There would be no “significant strain on state 
resources.” Id. The previous rule would still govern 
“in all but the limited circumstances recognized 
here.” Id. at 1320. The ruling reflected “the limited 
nature of the qualification … adopted here.”  Id. 

 
This is hardly the stuff of extraordinariness. 
 
Paradoxically, Cox also employs the opposite 

approach.  He argues that, while Martinez was 
revolutionary, the court of appeals ruling in this case 
was nothing extraordinary at all.  The ruling below, 
he says, was just a garden-variety application of Rule 
60(b)’s equitable principles; Martinez played only a 
very small part in the analysis; the court of appeals 
set “extremely stringent standards” for relief; and 
therefore the decision was entirely consistent with 
Gonzalez and every other Rule 60(b) precedent.  Brief 
in Opp. at i, 15-16. 

 
These supposedly stringent standards, however, 

are see-through.  None of them do anything to 
mitigate the Third Circuit’s dangerous declaration 
that a change in habeas corpus procedural law 
provides a basis for Rule 60(b) relief. 
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The hallmark of a Rule 60(b) claim is that 

something is new – something significant has 
changed since final judgment that justifies the 
reopening of a closed case.  But none of the factors 
articulated by the Third Circuit – other than 
Martinez, that is – are about post-judgment 
developments at all. 

 
The court of appeals identified four factors that 

must be considered, in addition to Martinez, to 
support a Rule 60(b)(6) motion: the merit of the legal 
claims the petitioner wishes to resurrect; the length 
of time since final judgment; the diligence of the 
defendant in pursuing his claims before final 
judgment; and the nature of the sentence. 

 
The legal claims affected by Martinez are, by 

definition, the set of ineffective assistance of counsel 
issues that are precluded by state rules that bar 
litigation of trial counsel ineffectiveness on direct 
appeal.  132 S. Ct. at 1320.  The merits of such claims 
do not change merely because of the passage of time 
between a final federal habeas judgment and the 
filing of a 60(b) motion.  They just become more stale. 

 
Similarly with the Third Circuit’s other factors.  

The age of the final judgment only increases over 
time.  The diligence of the defendant before final 
judgment is a fixed historical fact.  And the 
defendant’s sentence is whatever it was when the 
trial judge imposed it.  None of these factors suggest 
the kind of change that could properly support the 
grant of relief under Rule 60(b). 
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So it all comes down to Martinez.  Despite the 
circuit court’s demurrer, the essence of its holding is 
that developments in habeas decisional law, “even 
standing alone,” App. 17, provide a basis for 60(b)(6) 
relief.  That is why the case is significant. 
 
4. The impact on habeas finality cannot be confined. 

 
Like the Third Circuit, Cox insists that there is 

little difference between a rule that does not allow 
Martinez 60(b) relief and a rule that sometimes does.   

 
But it’s always a short step from the cliff to the 

chasm.  If the Third Circuit view of Rule 60(b) 
prevails, petitioners will have every incentive to file, 
every time there is any change in habeas decisional 
law.  There will be no way to confine this principle to 
Martinez cases, as opposed to other procedural 
rulings to come; no way to confine it to rulings of this 
Court, as opposed to changes in circuit precedent; 
and no way to confine it to those attacking 
convictions, as opposed to those defending 
convictions. 

 
The result is a profound reformulation of Rule 

60(b)’s function, and a ceaseless challenge to the 
finality of federal habeas corpus judgments. 
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CONCLUSION 

 
 For these reasons, petitioners respectfully request 
that this Court grant the petition for writ of 
certiorari. 
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