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BRIEF IN OPPOSITION

STATEMENT

Michael Walker endured 27 months of pretrial 
incarceration for crimes he plainly did not commit. 
Pet. App. 4.1 Police arrested Walker for allegedly 
committing a series of demand-note robberies in a 
neighborhood of Los Angeles. Ibid. After Walker was 
arrested, petitioners Steven Moody and Robert 
Pulido, the detectives investigating the crimes, 
learned (1) that additional robberies, “perpetrated 
with the same distinctive modus operandi,” con-
tinued while Walker was incarcerated, (2) that
another man, Stanley Smith, was arrested for and 
subsequently confessed to committing these demand-
note robberies, and (3) that the demand-note rob-
beries ceased after Smith’s arrest. Ibid. 

Instead of disclosing any of this information to 
the prosecutor, petitioners falsely reported that the 
crime spree ceased following Walker’s arrest. Pet. 
App. 5-6. More than two years later, and only after a 
court compelled police to produce reports of other 
robberies in the area, Walker’s innocence was made 
obvious: Smith’s fingerprints matched those found at 
the scene of the crime for which Walker had been ini-
tially arrested. Once this evidence surfaced, the 
prosecutor dismissed all charges and the state court 
issued an order declaring Walker factually innocent.

Walker brought this Section 1983 suit, asserting 
that petitioners violated his constitutional rights by 

                                           
1 Michael Walker passed away during the pendency of the 
appeal; the court of appeals substituted Mary Tatum, his 
special administrator, as respondent. Ct. App. Dkt. No. 50.
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causing his wrongful, 27-month incarceration. Peti-
tioners argued that their duty to disclose exculpatory 
evidence arises solely under Brady v. Maryland, 373 
U.S. 83 (1963), and, moreover, because Walker’s 
criminal case never went to trial, they had no duty to 
disclose evidence that conclusively proved his inno-
cence. Pet. App. 22. The district court disagreed, and 
a jury returned a verdict in Walker’s favor. 

The court of appeals affirmed the jury verdict. It 
concluded that this case is not governed by Brady; 
instead, it held that in narrow circumstances of unu-
sually lengthy pre-trial incarceration, an officer may 
not recklessly disregard the rights of a detainee by 
suppressing “potentially dispositive exculpatory evi-
dence.” Pet. App. 21.

That decision does not warrant further review. 
To begin with, petitioners do not demonstrate that 
any court of appeals has reached a conflicting result. 
Besides that, the decision below turns on exceptional 
and egregious facts, which are unlikely to recur. The 
question petitioners present—whether the source of 
the relevant constitutional right is the Fourth or the 
Fourteenth Amendment—is inconsequential as a 
practical matter. Clear vehicle defects also weigh 
heavily against further review: an alternative ground 
supports the result reached, and petitioners did not 
object to the critical jury instructions. Finally, the 
court of appeals was correct.

A. Factual Background.

In the summer of 2005, petitioners—both Los 
Angeles police detectives—began investigating a se-
ries of demand-note robberies within the Southwest 
Division. Pet. App. 5-6. Previously, demand-note 
robberies had been rare in this neighborhood. Ibid.
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The robber used the same method in each in-
stance: he entered a small business, presented a 
cashier with a handwritten note demanding money, 
often displayed what appeared to be a firearm, and 
then fled on foot. Pet. App. 5-6; id. at 60. The notes 
used in the robberies shared substantial similarities; 
for example, multiple notes misspelled the word 
“start” as “strat.” Id. at 60-61 n.2. The physical de-
scription of the suspect was also consistent: a black 
male, with black hair and brown eyes, 5’6” to 5’7”, 
160 to 180 pounds, and aged between 25 and 45. Id. 
at 6. Petitioners, accordingly, believed that the rob-
beries were committed by one man, whom they called 
the “Demand Note Robber.” Id. at 11 & 61 n.2.

On August 13, 2005, the twelfth demand-note 
robbery occurred at EB Games, a local business. Pet. 
App. 6. On August 16, while Walker was at the store 
as a customer, the store’s security guard informed 
him that a store employee thought he was the de-
mand-note robber from three days prior. Id. at 61. 
Walker agreed to wait for the police to arrive so that 
he could “clear up” the situation. Id. at 61-62. Follow-
ing his arrest, Walker waived his Miranda rights 
and denied culpability; he also consented to a search 
of his belongings. Id. at 62. No evidence of any crime 
was found in his possession. Id. at 6. Unable to post 
bond, Walker remained incarcerated as a pretrial de-
tainee until November 26, 2007. Id. at 62.

Three days after Walker’s arrest, on August 19, 
2005, Stanley Smith attempted to rob—using the 
same kind of demand note—The Golden Bird, a res-
taurant in the same neighborhood. Pet. App. 62. Lat-
er that same day, using a demand note, he robbed a 
nearby Burger King. Ibid. Petitioners soon became 
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aware of these robberies and expressed surprise, as 
they already had a suspect in custody. Id. at 7-8.

On September 14, 2005, Smith was caught at-
tempting to rob a Blockbuster with a demand note. 
Pet. App. 63. Smith confessed to committing about 
two demand-note robberies per week over the preced-
ing summer to support his cocaine habit. Id. at 9, 63. 
Following Smith’s arrest, the spree of demand-note 
robberies in the neighborhood ceased. Id. at 9.2

In late September—when petitioners “knew that 
demand-note robberies had continued in the area af-
ter Walker’s arrest” and that Smith had been 
charged with these later crimes—petitioners pre-
pared a report for the prosecutor regarding Walker 
and the EB Games robbery. Pet. App. 10. That report 
(drafted by Moody and approved by Pulido) stated, in 
bold font: 

Since the arrest of Walker the crime 
spree caused by the ‘Demand Note Rob-
ber’ has ceased.

Pet. App. 10-11. This statement was false; petition-
ers in fact knew that demand-note robberies had con-
tinued while Walker was incarcerated. Ibid. On No-
vember 11, 2005, Moody drafted a follow-up report, 

                                           
2 Petitioners assert, without record support, that they did 
not believe that there was a connection between the rob-
beries with which they charged Walker and those for which 
Smith was convicted. Pet. 4-5. The courts below and the jury 
rejected this assertion: “It defies common sense to believe 
that more than one demand-note robber of retail stores was 
operating in Southwest Division in the summer of 2005, both 
matching the same general description, and both misspelling 
the word ‘start’ on their demand notes.” Pet. App. 61 n.2.
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again approved by Pulido, that contained this identi-
cal, false assertion. Id. at 11.

On October 7, 2005, Moody testified at Walker’s 
preliminary hearing. Pet. App. 11. Although Moody 
knew that the demand-note spree continued follow-
ing Walker’s arrest, and further that Smith had been 
arrested for these crimes, he failed to provide this 
exonerating information to the prosecutor. Ibid. 

Walker consistently maintained his innocence. 
Pet. App. 64. His public defender thus asked the 
prosecutor for any evidence held by the police of 
similar demand-note robberies occurring after Walk-
er’s arrest. Ibid. The prosecutor and police refused to 
comply with this request. Ibid. After more than a 
year of haggling, a state court compelled production. 
Ibid. In response to the court order, the police finally 
disclosed the August 19 robberies of the Burger King 
and The Golden Bird, as well as Smith’s arrest and 
conviction. Id. at 64-65. This evidence made it obvi-
ous that Walker had been misidentified—indeed, 
Smith’s fingerprints matched those of the man who 
robbed the EB Games store—and that Walker did 
not commit any of the robberies. Id. at 65.

The prosecutor promptly dismissed all charges 
against Walker (Pet. App. 65), and the state court is-
sued an order finding Walker factually innocent (id. 
at 13). After being incarcerated for 27 months for 
crimes he plainly did not commit, Walker was re-
leased from jail. Ibid. 

B. Proceedings Below.

Walker filed this Section 1983 suit, asserting 
that petitioners’ failure to disclose the dispositive ev-
idence in their possession—along with their false 
statements in a report to the prosecutor—wrongfully 
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caused his 27-month incarceration. Pet. App. 13-14. 
Walker asserted a Fourteenth Amendment due pro-
cess claim as well as a Fourth Amendment malicious 
prosecution claim. Ibid.

1. After the district court denied petitioners’ mo-
tion for summary judgment in relevant part (Pet. 
App. 58-77), Walker’s claims went to trial. The court 
instructed the jury that, pursuant to the due process 
clause of the Fourteenth Amendment, police officers 
have a duty “to disclose all the information and evi-
dence in their possession which may tend to show 
that the accused person did not commit the crime.” 
Id. at 14. Moreover, the court instructed the jury 
that “to prevail on his claim that defendants * * * 
concealed or failed to turn over exculpatory evi-
dence,” it must find that petitioners “acted with de-
liberate indifference to or reckless disregard for the 
plaintiff’s rights or for the truth in withholding evi-
dence from prosecutors.” Id. at 15.

The jury returned a verdict for Walker on the 
due process claim, answering affirmatively that peti-
tioners “violated plaintiff Michael Walker’s constitu-
tional rights by withholding or concealing evidence 
that tended to show that plaintiff was innocent of the 
criminal charges against him.” Pet. App. 15. The jury 
awarded Walker $106,000 in compensation for his 27 
months of imprisonment. Ibid. The jury entered 
judgment in favor of petitioners with respect to 
Walker’s malicious prosecution claim. Id. at 16.

2. The court of appeals affirmed. Pet. App. 1-33. 
Recognizing that extensive pre-trial detention may 
violate an individual’s due process rights when 
wrongfully procured or maintained, the court con-
cluded that, in cases like this one, officers may not 
act with deliberate indifference to or reckless disre-
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gard for highly exculpatory evidence in their posses-
sion. Id. at 22-33.

In reaching that conclusion, the court rejected 
the “premise” from which petitioners proceed—that 
the relevant right is controlled by Brady v. Mary-
land, 373 U.S. 83 (1963). Pet. App. 20-21. The court 
held that it “need not decide the scope of the protec-
tions established by Brady and its progeny because 
Walker’s claim sounds” in a different right—that 
“first alluded to in Baker [v. McCollan, 443 U.S. 137 
(1979)].” Id. at 21.

Pointing to Baker, the court explained that,
“depending on what procedures the State affords
defendants following arrest and prior to actual trial, 
mere detention pursuant to a valid warrant but in 
the face of repeated protests of innocence will after 
the lapse of a certain amount of time deprive the
accused of ‘liberty . . . without due process of law.’” 
Pet. App. 21a (quoting Baker, 443 U.S. at 145). 

Such a right may be triggered where “‘the cir-
cumstances indicated to the defendants that further 
investigation was warranted.’” Pet. App. 21-22 (quot-
ing Rivera v. Cnty. of Los Angeles, 745 F.3d 384 (9th 
Cir. 2014)). As the court explained, an officer’s
“silence in the face of compelling exculpatory evi-
dence,” which “breached [the] duty of disclosure to 
authorities competent to act on the information,” is 
practically the same as “a failure to investigate.” Id. 
at 22. And the protection that a preliminary hearing 
provides “is only as good as the information on which 
the decisions of the prosecutor and judge are based.” 
Id. at 25.

The court of appeals underscored that this claim 
requires three demanding elements: (1) an “unusual 
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length” of pre-trial incarceration, (2) caused by the 
investigating officers’ “failure to disclose highly sig-
nificant exculpatory evidence to prosecutors,” and 
(3) the officers were “culpable.” Pet. App. 28. The 
egregious facts present here, the court concluded, 
satisfy these requirements. 

First, there was an unusually long period of pre-
trial incarceration. Pet. App. 28. Baker found that a 
three-day period of incarceration was insufficiently 
unusual. Ibid. Walker, by contrast, “was detained for 
27 months,” which, “under any measure, is suffi-
ciently lengthy to trigger the narrow due process 
right at issue here.” Id. at 29.3

Second, the court held that the evidence sup-
pressed must be “strongly indicative of the plaintiff’s 
innocence.” Pet. App. 30.4 Indeed, it must be “poten-
tially dispositive.” Id. at 22. That standard is plainly 
met here: “the evidence proved in fact nearly disposi-
tive,” as, “[w]ith minimal further investigation, the 
evidence prompted the prosecutor to drop all charges 
against Walker and led the judge to declare Walker 
factually innocent.” Id. at 30.

                                           
3 Although the jury was not instructed on this element, de-
fendants did not object, rendering review subject to plain er-
ror. Pet. App. 29 n.9. Because the evidence was overwhelm-
ing, any instructional error “did not affect [petitioners’] sub-
stantial rights.” Ibid.

4 Although the court did not instruct the jury that the ex-
culpatory material had to be “strongly” exculpatory, the 
court of appeals concluded that, because “the withheld in-
formation did alter” the “prosecutor’s decision to continue 
prosecuting Walker,” “any instructional error—to which [pe-
titioners] in any case did not object—is harmless.” Pet. App. 
30.
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Third, the defendants are liable only if they have 
a “culpable state of mind”—that is, if they are delib-
erately indifferent to the rights of the accused. Pet. 
App. 30-32. Here, not only did petitioners “fail[] ac-
curately to disclose the continuation of the crime 
spree after Walker’s arrest, they affirmatively mis-
represented the truth as to that fact in reports on 
which the prosecutors and defense counsel relied.” 
Id. at 22. The jury was instructed that it had to find 
petitioners “acted with deliberate indifference to or 
reckless disregard for the plaintiff’s rights.” Id. at 15. 
The record overwhelmingly supports the jury’s con-
clusion—that petitioners had such scienter. Id. at 31-
32.

No member of the court of appeals called for a 
vote in response to petitioners’ request for rehearing 
en banc. Pet. App. 78-79.

REASONS FOR DENYING THE PETITION

Certiorari is unwarranted. Petitioners fail to 
demonstrate a conflict among the circuits. And they 
cannot otherwise justify this Court’s intervention—
the decision below is narrow and fact-bound, the 
question presented has little practical importance, 
the result reached is supported by an alternative 
ground, petitioners did not challenge the jury in-
structions, and the lower court’s decision is correct. 

A. There is no conflict among the circuits.

Petitioners assert (Pet. 8-11) that the Ninth Cir-
cuit, in this case, created a conflict over the question 
whether an individual’s Brady rights can be violated 
without a conviction following a criminal trial. That 
is a misguided assertion, for two reasons. 
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First, the question over which petitioners say the 
circuits are divided is not the question presented by 
their petition, which asks whether “pretrial depriva-
tions of liberty [are] governed by the Fourth 
Amendment” or instead the Fourteenth Amendment 
(Pet. i)—a distinction that, as we show below (infra
14-15), is without a difference.

Second, there is no disagreement because the 
Ninth Circuit expressly did not address the issue 
over which petitioners now say its decision creates a 
conflict: “we need not decide the scope of the protec-
tions established by Brady and its progeny.” Pet. 
App. 21. Instead, the court of appeals considered re-
spondent’s claims to be ones addressing an arbitrary 
deprivation of liberty under the Fourteenth Amend-
ment and Baker v. McCollan, 443 U.S. 137 (1979), 
“not Brady.” Pet. App. 21.

Petitioners do not demonstrate that any other 
court has reached a contrary result on the legal ques-
tion actually decided below—whether an unusually 
lengthy pre-trial confinement caused by an officer’s 
deliberate indifference in failing to disclose highly 
exculpatory evidence violates the Fourteenth Amend-
ment.5

Nor is there any basis for equating the right rec-
ognized and applied by the Ninth Circuit below with 

                                           
5 Petitioners assert that Walker “staked his claim” on Brady
in the trial court. Pet. 8. That is incorrect. Walker’s com-
plaint, for example, pressed a broad Fourteenth Amendment 
theory without mention of Brady. See D. Ct. Dkt. No. 1. And 
this argument is irrelevant—the court of appeals assessed 
the jury instructions as issued and concluded that they ac-
cord with a due process claim pegged to an unusually 
lengthy pre-trial confinement. Pet. App. 21-32. 
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that at issue in Brady. A Brady claim, as petitioners 
acknowledge, remedies procedural wrongs that occur 
at a criminal trial. See Brady, 373 U.S. at 87-88. The 
claim here, by contrast, remedies an officer’s culp-
able misconduct that results in an unreasonable dep-
rivation of liberty during pretrial detention. 

Given that these claims remedy different wrongs, 
it is no surprise that their elements differ. Brady
does not require an “unusual length” of incarcera-
tion. Compare Pet. App. 28 with Gantt v. City of Los 
Angeles, 717 F.3d 702, 709 (9th Cir. 2013). Brady
does not require proof that the suppressed evidence 
was highly exculpatory. Compare Pet. App. 28 with 
Gantt, 717 F.3d at 709. And Brady may attach to an 
“inadvertent[]” nondisclosure (Strickler v. Greene, 
527 U.S. 263, 282 (1999); Moldowan v. City of War-
ren, 578 F.3d 351, 384 (6th Cir. 2009)), whereas the 
claim here requires scienter. Pet. App. 28. While the 
claims both relate to suppression of exculpatory evi-
dence, their purpose and resulting elements diverge 
substantially.

Petitioners’ argument that courts of appeals do 
not permit a Brady civil claim absent a trial and 
conviction accordingly says nothing at all about the 
27-month pre-trial confinement claim addressed be-
low. Nor do any of the cases cited in the petition ad-
dress, must less reject, the kind of constitutional 
claim actually at stake here—an officer’s culpable 
suppression of highly exculpatory material that 
causes an innocent individual to suffer an unusually 
long period of pre-trial detention. 

Petitioners first point (Pet. 10) to Taylor v. Wa-
ters, 81 F.3d 429 (4th Cir. 1996), but the plaintiff did 
not assert that his claim stemmed from an unusually 
long period of incarceration, that defendants made 
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false representations to a prosecutor, or that defend-
ants’ conduct otherwise qualified as deliberate indif-
ference. The court thus had no occasion to consider 
the kind of incarceration-focused claim at issue here.

Likewise, in McCune v. City of Grand Rapids, 
842 F.2d 903, 907 (6th Cir. 1988), Morgan v. Gertz, 
166 F.3d 1307, 1310 (10th Cir. 1999), and Flores v.
Satz, 137 F.3d 1275, 1278 (11th Cir. 1998), the liti-
gants did not press a due process right to avoid ex-
cessively long pre-trial incarceration caused by an of-
ficer’s failure to disclose exculpatory evidence.

In Livers v. Schenck, 700 F.3d 340, 359 (8th Cir. 
2012), the litigant did assert that officers have “a 
Fourteenth Amendment due process obligation 
promptly to disclose exculpatory information to avoid 
prolonging pre-trial detention.” But the court de-
clined to reach that issue and instead resolved the 
case on qualified immunity grounds (id. at 359-360), 
which petitioners here have waived (Pet. App. 32 
n.10). In any event, the claim pressed by the Livers
plaintiff—that detention had been prolonged—is dis-
tinct from the unusually long incarceration claim 
here. Because any failure to provide exculpatory evi-
dence could be said to “prolong” an individual’s in-
carceration, this claim would overlap wholly with a 
malicious prosecution claim. See infra 20-22.6

                                           
6 While Livers suggests that courts “disagree over whether 
pretrial detainees * * * have a right to disclosure of exculpa-
tory evidence” (700 F.3d at 359), the court was not faced 
with the kind of claim at issue here—unusually lengthy pre-
trial detention. Besides, Livers cited to the Fourth Circuit’s 
decision in Taylor as evidence of the supposed disagreement, 
but, as we have shown, that case also did not consider the 
kind of claim at issue here.
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B. Review of the question presented is un-
warranted.

Apart from petitioners’ failure to demonstrate a 
circuit conflict as to the holding below, petitioners do 
not demonstrate that the issue here is of sufficient 
importance to warrant review. This fact-bound deci-
sion turns on extraordinary circumstances unlikely 
to recur with any frequency. Moreover, because the 
contours of a Fourth Amendment claim, which peti-
tioners admit is cognizable, would not materially dif-
fer from the rule adopted here, the question present-
ed is of no practical significance.

1. Petitioners’ failure to identify a case with simi-
lar factual circumstances—much less one adopting a 
conflicting legal rule—is unsurprising. This case is 
exceptional: petitioners’ egregious misconduct, which 
included their knowingly false representations to the 
prosecutor, undeniably resulted in an innocent man’s 
27-month incarceration. Pet. App. 26. Petitioners of-
fer no basis to conclude that such extreme facts recur 
with sufficient frequency to warrant review by this 
Court. Indeed, the court of appeals “emphasize[d] the 
narrowness of the constitutional rule.” Id. at 28.

First, the lynchpin of this right is a pre-trial in-
carceration of an “unusual length.” Pet. App. 28. Alt-
hough this element was satisfied here “under any 
measure,” as Walker was detained for 27 months (id. 
at 29), this claim will arise, by definition, in only un-
usual cases. The court below has already rejected a 
subsequent claim on this basis, finding the period of 
incarceration was too short. See Hernandez v. Ken-
nedy, 2014 WL 6956890, at *2 (9th Cir. 2014).

Second, for an incarceration-based claim to pro-
ceed, the evidence suppressed by an officer must not 
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be “merely material”—it must be so “strongly indica-
tive of the plaintiff’s innocence” that its disclosure is 
“nearly dispositive * * * to the prosecutor’s decision 
to continue prosecuting.” Pet. App. 30. Only then can 
the officer’s conduct be said to proximately cause the 
constitutional violation. Id. at 22-23. Because peti-
tioners fail to demonstrate that police officers regu-
larly suppress evidence that is virtually dispositive of 
an accused’s innocence, they do not show that the de-
cision below will have any significant implications. 
See Hernandez, 2014 WL 6956890, at *2 (distin-
guishing decision below from evidence showing “po-
tential embarrassment to the police department”).

Third, the police officer’s suppression of evidence 
must demonstrate deliberate indifference or reckless 
disregard—negligence will not do. Pet. App. 31. 
While petitioners’ knowingly false statements satisfy 
this element here, petitioners offer no basis to con-
clude that such wanton conduct frequently recurs.

In sum, petitioners do not demonstrate that the 
decision below has broader importance beyond the 
fact-bound confines of this case. The ease with which 
the court of appeals subsequently distinguished the 
decision in this case (see Hernandez, 2014 WL 
6956890, at *2), proves that the result is closely teth-
ered to the extraordinary misconduct of these peti-
tioners.

2. This Court’s intervention is additionally un-
necessary because the question presented by peti-
tioners—whether the source of the relevant constitu-
tional right is the Fourth or the Fourteenth Amend-
ment (Pet. i)—makes no practical difference. The 
lower court concluded that due process imposes lim-
ited duties on investigating officers when pre-trial 
incarceration becomes unusually long. Pet. App. 17. 
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The thrust of petitioners’ argument appears to be 
that “the Fourth Amendment constitutes all the pro-
cess necessary to constitutionally detain an accused 
pending trial.” Pet. 15. 

Although this contention is wrong on its own 
terms (see infra 17-22), it is no basis for certiorari. 
True, as the court below acknowledged (Pet. App. 18 
& n.4), the Second Circuit analyzed a similar claim 
through a Fourth Amendment lens. Russo v. City of 
Bridgeport, 479 F.3d 196, 209 (2d Cir. 2007). But pe-
titioners do not even attempt to show that the Four-
teenth Amendment rule applied by the Ninth Circuit 
is any different, other than in name, from the Fourth 
Amendment rule applied by the Second Circuit. In 
fact, the Second Circuit’s rule is virtually identical to 
the one applied in this case: as that court put it, a lit-
igant can make out an unreasonable seizure claim by 
pointing to “(1) the length of time of [the suspect’s] 
wrongful incarceration, (2) the ease with which the 
evidence exculpating [the suspect]—which was in the 
officers’ possession—could have been checked, and 
(3) the alleged intentionality of [defendants’] behav-
ior.” Ibid. 

It is for good reason that petitioners do not cite 
Russo or rely on this distinction in framing a circuit 
conflict: the practical result is the same either way. 
Debates over labels do not warrant this Court’s at-
tention.

C. This case is an improper vehicle for re-
view.

Even if petitioners demonstrated a conflict 
among the circuits, and even if that conflict were of 
sufficient importance to warrant review, this case 
would nonetheless be an improper vehicle. The result 
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obtained below is supported by an independent al-
ternative ground—petitioners not just suppressed ev-
idence, they affirmatively fabricated it, which is a 
constitutional violation under any measure. Addi-
tionally, petitioners’ failure to object to the jury in-
structions renders this an unsuitable vehicle for re-
view.

1. There is a factually and analytically inde-
pendent basis for the result reached below: petition-
ers’ false statements in critical reports relied upon by 
the prosecutor constitute a separate due process vio-
lation. See CA9 Appellee Br. 35-37. There is little 
doubt that due process forbids fabrication of evi-
dence. See Pyle v. Kansas, 317 U.S. 213, 216 (1942); 
Mooney v. Holohan, 294 U.S. 103, 112 (1935). 

As the First Circuit explained, “if any concept is 
fundamental to our American system of justice, it is 
that those charged with upholding the law are pro-
hibited from deliberately fabricating evidence and 
framing individuals for crimes they did not commit.
* * * Actions taken in contravention of this prohibi-
tion necessarily violate due process.” Limone v. Con-
don, 372 F.3d 39, 44-45 (1st Cir. 2004). See also Mo-
ran v. Clarke, 296 F.3d 638, 647 (8th Cir. 2002) (be-
cause “law enforcement’s intentional creation of 
damaging facts would not fall within” the Fourth 
Amendment, “substantive due process analysis” is 
proper); Devereaux v. Abbey, 263 F.3d 1070, 1074-
1075 (9th Cir. 2001) (en banc) (“there is a clearly es-
tablished constitutional due process right not to be 
subjected to criminal charges on the basis of false ev-
idence that was deliberately fabricated by the gov-
ernment”).

This independent violation on the part of peti-
tioners separately justifies the jury’s verdict. In their 
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reports—the kind that “[p]rosecutors routinely relied 
on * * * to make their charging decisions” (Pet. App. 
10)—petitioners made knowing, false statements 
that the robberies ceased after Walker was incarcer-
ated. Id. at 10-11. Because the reports informed the 
prosecutor of the content of the testimony that the of-
ficers would supply if called to testify, they qualify as 
fabricated evidence.

Thus, regardless of the rule with respect to sup-
pression, petitioners’ fabrication of evidence sepa-
rately supports the due process violation found by 
the jury. An independent basis for affirming the jury 
verdict obviates any need for review.

2. This case also presents an exceptionally poor 
vehicle because petitioners failed to object to the jury 
instructions, rendering critical questions—the con-
tours of the constitutional right at issue—subject to 
plain error review. Pet. App. 29 n.9 & 30. As to 
Walker’s instruction 17, which asserted a Fourteenth 
Amendment right to disclosure of certain exculpatory 
information, petitioners merely contended that the 
instruction “contain[ed] too much language for a lay-
person to comprehend and apply”—not that the in-
struction was an erroneous statement of law. D. Ct. 
Dkt. No. 75, at 3. Likewise, as to Walker’s instruc-
tion 18, which elaborated upon the required ele-
ments, petitioners argued only that “the definition of 
‘deliberate indifference’ is too vague.” Id. at 4. This 
plain error posture thus presents an additional rea-
son why certiorari should be denied.

D. The decision below is correct.

Finally, review is unwarranted because the deci-
sion below is correct. Although the constitutional 
claim at issue here is available in only “narrow[]” cir-
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cumstances (Pet. App. 28), the court of appeals 
properly recognized that where “investigating offic-
ers, acting with deliberate indifference or reckless 
disregard for a suspect’s right to freedom from unjus-
tified loss of liberty, fail to disclose potentially dis-
positive exculpatory evidence to the prosecutors, 
leading to the lengthy detention of an innocent man, 
they violate the due process guarantees of the Four-
teenth Amendment.” Pet. App. 21. 

This conclusion stems from Baker:

[D]epending on what procedures the State af-
fords defendants following arrest and prior to 
actual trial, mere detention pursuant to a 
valid warrant but in the face of repeated pro-
tests of innocence will after the lapse of a cer-
tain amount of time deprive the accused of 
“liberty ... without due process of law.”

Pet. App. 21 (quoting Baker, 443 U.S. at 145). When 
an individual is subject to unusually lengthy periods 
of pre-trial confinement, due process provides some 
guideposts as to the liberty interests at stake.

The lower court’s decision is consistent, moreo-
ver, with the widespread view that unusually pro-
longed periods of incarceration can, in narrow cir-
cumstances, trigger certain due process rights. See, 
e.g., Cannon v. Macon Cnty., 1 F.3d 1558, 1563 (11th 
Cir. 1993) (recognizing a due process “constitutional 
right to be free from continued detention after it was 
or should have been known that the detainee was en-
titled to release”); Davis v. Hall, 375 F.3d 703, 717 
(8th Cir. 2004) (“The Baker Court left open the possi-
bility that prolonged wrongful detention might rise 
to the level of a due process violation.”); Gray v.
Cuyahoga Cnty. Sheriff’s Dep’t, 150 F.3d 579, 583 
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(6th Cir. 1998); Sanders v. English, 950 F.2d 1152 
(5th Cir. 1992); Jones v. City of Chicago, 856 F.2d 
985, 994 (7th Cir. 1988); Gay v. Wall, 761 F.2d 175, 
178 (4th Cir. 1985).

The facts of this case are exceptional—not the 
lower court’s legal reasoning. Petitioners’ contrary 
arguments are unpersuasive.

1. As a general matter, petitioners repeatedly re-
fer to the right applied below as one of “substantive 
due process.” See, e.g., Pet. 12, 13, 16. But the court 
of appeals neither described the right as, nor under-
stood it to be, “substantive due process.” Instead, the 
court’s analysis showed that this right is procedural. 
See, e.g.,  Pet. App. 25 (“The protection that [prelim-
inary] hearings provide against erroneous depriva-
tions of liberty is only as good as the information on 
which the decisions of the prosecutor and judge are 
based.”).

Other courts, moreover, have suggested that this 
sort of claim is a procedural one. See, e.g., Coleman v.
Frantz, 754 F.2d 719, 724 (7th Cir. 1985). Because 
the right turns on the procedures that attach in cir-
cumstances of unusually long confinements—it is 
tethered to the “procedures the State affords defend-
ants following arrest and prior to actual trial” 
(Baker, 443 U.S. at 145)—the right at stake is best 
viewed as “procedural due process.” See Skinner v. 
Switzer, 562 U.S. 521 (2011).

2. Petitioners assert that Brady should delimit
all actions relating to suppression of exculpatory evi-
dence. Pet. 11-12. But petitioners offer no reason 
why this is so; because the Constitution does not ex-
pressly address suppression of evidence, there is no 
clear delineation of constitutional authority. A Brady 
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claim, moreover, remedies a different violation than 
that here. See supra 10-11. Petitioners’ argument, if 
accepted, would mean that suppression can never 
support a constitutional violation absent a trial and 
wrongful conviction, which would yield the uncon-
scionable result that a litigant such as Walker is 
wholly out of court. But even petitioners do not be-
lieve that result—they later appear to concede that 
suppression of exculpatory evidence may form the 
basis of a Fourth Amendment claim. Pet. 18.7

3. Petitioners next suggest that, because Baker
arose in the context of a jailor’s liability, its reason-
ing cannot extend to a claim against a police officer. 
Pet. 13-14. Again, petitioners fail to offer any war-
rant for their claim. That the facts of Baker differ 
from those here says nothing about the persuasive-
ness of the lower court’s reasoning in this case. In-
deed, other courts have recognized that a Baker due 
process claim may be asserted against police officers, 
not just jailors. See, e.g., Gray, 150 F.3d at 583; Can-
non, 1 F.3d at 1563-1564; Sanders, 950 F.2d at 1162.

4. Finally, petitioners contend that all pretrial 
deprivations of liberty must be measured against the 
Fourth Amendment—not the Due Process Clause of 
the Fourteenth Amendment. Pet. 14-18. To begin 
with, it is far from clear that the Fourth Amendment 
analysis would supply a substantively different re-

                                           
7 Even if, contrary the court’s holding below, Brady were 
the proper framework, petitioners offer no reasoned basis to 
conclude that due process protections do not apply when, 
like here, a preliminary hearing occurs. California law pro-
vides a right to a preliminary hearing, where due process 
should attach. Pet. App. 25.
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sult. See supra 14-15. Certiorari is unwarranted to 
resolve a question of no practical significance. 

Petitioners’ argument is also mistaken. To be 
sure, “the probable cause requirement” is “the ‘pro-
cess that is due’ for seizures of person or property in 
criminal cases.” Gerstein v. Pugh, 420 U.S. 103, 125 
n.27 (1975). See also Albright v. Oliver, 510 U.S. 266, 
268 (1994) (declining “to recognize a substantive 
right under the Due Process Clause of the Four-
teenth Amendment to be free from criminal prosecu-
tion except upon probable cause”). This turns on “the 
facts available to the officers at the moment of the 
arrest.” Beck v. Ohio, 379 U.S. 89, 96 (1964).

But the Court’s probable cause jurisprudence 
says nothing as to whether, after an individual has 
been properly seized, an officer has an obligation to 
disclose highly exculpatory material he later discov-
ers. Neither Gerstein nor Albright forecloses—much 
less discusses—this claim. 

There is good reason, moreover, that the proba-
ble cause inquiry of the Fourth Amendment does not 
delineate the scope of a duty in these circumstances. 
A Fourth Amendment malicious prosecution claim—
which asserts as injury the fact of seizure and the en-
tirety of the resulting period of detention—typically 
requires a plaintiff to prove not just a lack of proba-
ble cause, but also that a defendant acted with actual 
malice.8 Pet. App. 16 n.2. See also Welton v. Ander-

                                           
8 For this reason, the jury’s verdict on the malicious prose-
cution claim is unsurprising—it could have found the eye-
witness identification sufficient probable cause for a deten-
tion. And the jury could have concluded that, while petition-
ers acted with deliberate indifference, their conduct did not 
satisfy the more demanding standard of malice.
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son, 770 F.3d 670, 674 (7th Cir. 2014) (officer must 
have “acted maliciously”). Given the frequency of de-
tentions—and the possibility of mistakes arising in 
the course a seizure—it is sensible that a garden-
variety claim for wrongful arrest or detention re-
quires such demanding scienter.

But when a period of incarceration extends to an 
unusual length, and that incarceration is caused by 
an officer’s failure to disclose highly exculpatory evi-
dence, it follows that a more relaxed scienter stand-
ard is appropriate. In circumstances where “actual 
deliberation is practical,” it is “sensibl[e]” to use the 
“deliberate indifference” standard. Cnty. of Sacra-
mento v. Lewis, 523 U.S. 833, 851 (1998). See also 
Farmer v. Brennan, 511 U.S. 825, 835-836 (1994) (in 
Eighth Amendment context, when a decision is made 
“in haste” and “under pressure,” a “malicious[]” 
standard may prevail, whereas “deliberate indiffer-
ence” controls conditions of confinement claims that 
are not necessitated by haste). 

Petitioners’ approach would, notwithstanding 
their egregious, wanton conduct, leave Walker with-
out any constitutional remedy. The lower court 
properly rejected this contention: petitioners’ sup-
pression of highly exculpatory evidence—coupled 
with their false reports to the prosecutor—caused 
Walker to be wrongfully incarcerated for 27 months. 
This violated Walker’s right to be free of a depriva-
tion of his liberty without due process of law. 

CONCLUSION

The petition for a writ of certiorari should be de-
nied.



Respectfully submitted.

JOHN BURTON

The Law Offices of 
John Burton

4 East Holly Street, 
Suite 201

Pasadena, CA 91103
(626) 449-44417
jb@johnburtonlaw.com

CHARLES A. ROTHFELD

PAUL W. HUGHES

Counsel of Record
MICHAEL B. KIMBERLY

Mayer Brown LLP
1999 K Street, NW
Washington, DC 20006
(202) 263-3000
phughes@mayerbrown.com

Counsel for Respondent

APRIL 2015




