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QUESTIONS PRESENTED 

 

The Court of Appeals held that the U.S. Election 

Assistance Commission (“EAC”) did not abuse its 

discretion in denying Arizona’s and Kansas’s 

requests that the EAC modify the federal mail voter 

registration form (“Federal Form”) to include their 

state law requirements that registration applicants 

provide evidence of citizenship in the state-specific 

instructions that accompany the Federal Form. The 

questions presented are the following: 

 

1. Whether Article I, Section 2, and the Seventeenth 

Amendment of the U.S. Constitution require the 

EAC to defer to the States’ determination that 

provision of documentary evidence of citizenship is 

necessary to enforce the States’ voter qualifications. 

 

2. Whether Article I, Section 2, and the Seventeenth 

Amendment of the U.S. Constitution permit a dual 

voter rolls system in which some voters who are 

qualified to vote for federal office holders are not also 

qualified to vote for those “in the most numerous 

branch of the state legislature.”  
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STATEMENT OF INTEREST 

 Amicus curiae American Unity Legal Defense 

Fund (“AULDF”) is a national non-profit educational 

organization dedicated to maintaining American 

national unity into the twenty-first century.1 

www.americanunity.org. AULDF has filed amicus 

briefs in recent cases, including Arizona v. 
Intertribal Tribal Council of Arizona, ___ U.S. __, 

133 S. Ct. 2247 (2013); Horne v. Flores, 557 U.S. 

433,  n. 10 (2009) (citing AULDF’s amici brief), and 

Crawford v. Marion County Elections Board, 553 

U.S. 181 (2008).  AULDF filed an amicus brief in this 

case in the Tenth Circuit. See, Petition Appendix at 

App. 5.  

 AULDF supports the Petitioners’ arguments 

and agrees with its reasons for granting the Petition. 

AULDF writes separately to discuss “the prevalence 

and character of the fraudulent practices that 

allegedly justify those requirements.” Purcell v. 
Gonzalez, 549 U.S. 1, 6 (2006) (“Purcell”) (Stevens, 

J., concurring), and the effect on the lower courts’ 

analyses of similar cases.  

                                            
1
 Pursuant to Rule 37.2, amicus certifies that counsel of 

record for all parties received notice of its intention to file this 

brief more than ten days prior to its due date, and have 

consented to the filing of this brief. Copies of the consents have 

been filed with the Clerk. 

Pursuant to Rule 37.6, amicus certifies that no counsel 

for a party authored this brief in whole or in part, and no such 

counsel, party or person other than the amicus or its counsel 

made a monetary contribution intended to fund the preparation 

or submission of this brief.  
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PRELIMINARY STATEMENT 

 

 This Court has long protected the value of an 

individual citizen’s votes. “[E]ach and every citizen 

has an inalienable right to full and effective 

participation in the political processes …” Reynolds 
v. Sims, 377 U.S. 533, 565 (1964). In the National 

Voter Registration Act (“NVRA”), 52 U.S.C. § 

20501(b), Congress set out four purposes: 

 to “increase the number of eligible citizens 

who register to vote”;2  

 to “enhance the participation of eligible 

citizens as voters”;3  

 to “protect the integrity of the electoral 

process”;4 and,  

 to “ensure that accurate and current voter 

registration rolls are maintained.”5   

 In contrast, the court below adopted an 

analysis and decision by the staff of the U.S. Election 

Assistance Commission (“EAC”)6 that hundreds of 

voter registrations by non-citizens are not “a 

                                            
2
 52 U.S.C. § 20501(b)(1). 

3
 52 U.S.C. § 20501(b)(2). 

4
 52 U.S.C. § 20501(b)(3). 

5
 52 U.S.C. § 20501(b)(4). 

6
 Memorandum from U.S. Election Assistance 

Commission on Decision Concerning State Requests To Include 

Additional Proof-Of-Citizenship Instructions On The National 

Mail Voter Registration Form (Jan. 17, 2014), reprinted in Pet. 

App. 71.   



- 3 - 

 

 

significant problem” for Petitioners.7 This callous 

and erroneous EAC staff decision is not entitled to 

the deference the lower court gave it, and the lower 

court’s adoption of the EAC staff decision conflicts 

with the standards this and other courts have set for 

examining cases in which citizens’ votes are 

threatened by even small amounts of voter fraud.  

 This is the third time this case has come 

before this Court.8 In the first such appearance, the 

Court explained the balance to be drawn in 

considering the significance of voter fraud: 

Confidence in the integrity of our electoral 

processes is essential to the functioning of our 

participatory democracy. Voter fraud drives 

honest citizens out of the democratic process 

and breeds distrust of our government. Voters 

who fear their legitimate votes will be 

outweighed by fraudulent ones will feel 

disenfranchised. “[T]he right of suffrage can 

be denied by a debasement or dilution of the 

weight of a citizen’s vote just as effectively as 

by wholly prohibiting the free exercise of the 

franchise.” Reynolds v. Sims, 377 U.S. 533, 

555 (1964).  

Purcell v. Gonzalez (“Purcell”), 549 U.S. 1, 4 

(2006)(per curiam). 

                                            
7
 See, e.g., Pet. App., at App. 113 (“the evidence fails to 

establish that the registration of noncitizens is a significant 

problem in either state.”)  
8
Purcell v. Gonzalez, 549 U.S. 1, 4 (2006)(per curiam); 

Arizona v. Inter Tribal Council of Arizona, Inc., ___ U.S. __, 133 

S. Ct. 2247 (2013). 
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 Shortly after Purcell, Justice Stevens wrote 

the opinion in Crawford v. Marion County Elections 
Board (“Crawford””), 553 U.S. 181 (2008), upholding 

a state’s requirement to show photo identification to 

vote:  
 There is no question about the legitimacy 

or importance of the State’s interest in 

counting only the votes of eligible voters. 

Moreover, the interest in orderly 

administration and accurate recordkeeping 

provides a sufficient justification for carefully 

identifying all voters participating in the 

election process. While the most effective 

method of preventing election fraud may well 

be debatable, the propriety of doing so is 

perfectly clear. 

Crawford, 553 U.S. at 196.  

 Then, as this case returned to this Court, the 

Court noted that “[s]ince the power to establish 

voting requirements is of little value without the 

power to enforce those requirements, Arizona is 

correct that it would raise serious constitutional 

doubts if a federal statute precluded a State from 

obtaining the information necessary to enforce its 

voter qualifications.” Arizona v. Inter Tribal Council 
of Arizona, Inc. (“ITCA”), ___ U.S. __, 133 S. Ct. 

2247, 2259 (2013).  

 Crawford accepted three types of evidence of 

fraud offered to justify a State’s imposition of 

identification requirements on prospective voters:  

1) “flagrant examples of such fraud in other 

parts of the country have been documented 

throughout this Nation’s history by respected 

historians and journalists,”  
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2) “occasional examples have surfaced in 

recent years, and”  

3) “Indiana’s own experience with fraudulent 

voting in the 2003 Democratic primary for 

East Chicago Mayor — though perpetrated 

using absentee ballots and not in-person fraud 

— demonstrate that not only is the risk of 

voter fraud real but that it could affect the 

outcome of a close election.” 

Id. at 195-96. 

 Even a single example of fraud seemed 

enough to justify a State’s fraud prevention efforts of 

requiring a person to show photo identification at 

the polling places.9 Id. at 195 n. 12 (“one voter was 

confirmed to have committed in-person voting 

fraud”).  

 The Crawford standard for evaluating a 

State’s anti-fraud measures does not require 

evidence of “any such fraud actually occurring in 

[the State] at any time in its history.” Id. at 194. Nor 

does the existence of criminal penalties diminish the 

State’s interests in its own chosen prevention 

methods. Id. at 194-95.  

 A later case used a similar analysis in the 

context of fraud in ballot measure elections: “The 

threat of fraud in this context is not merely 

                                            
9
 This showing, however, does not require automatic 

approval of all anti-fraud measures. Against this strong 

statement of State interests, the Court placed the likely 

burdens of obtaining and using identification documents. 

“Petitioners ask this Court, in effect, to perform a unique 

balancing analysis that looks specifically at a small number of 

voters who may experience a special burden under the statute 

and weighs their burdens against the State’s broad interests in 

protecting election integrity.” Crawford, 553 U.S. at 200. 
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hypothetical; respondents and their amici cite a 

number of cases of petition-related fraud across the 

country to support the point.” John Doe No. 1 v. 
Reed, 561 U.S. 186, 197-98 (2010).  

 Thus, to justify a State’s anti-fraud action, the 

question under Crawford is whether there was 

specific credible evidence the trial court had tested 

and found sufficient to demonstrate that the 

particular type of fraud addressed by the specific 

State action had actually occurred. Crawford, 553 

U.S. at 195-96. The evidence could be historical, 

from another jurisdiction, or even from a single 

instance of another, but related, type of election 

fraud. Id. The evidence did not have to reach some 

threshold of significance, since each citizen’s vote 

was considered important. Reynolds v. Sims, 377 

U.S. at 565.  

 The Crawford evidentiary standard is 

reflected in the NVRA itself.10 Some version of the 

Crawford evidentiary tests has been used by lower 

courts in a variety of challenges to States’ voter 

fraud-related legislation. See, e.g., Veasey v. Perry, 

29 F.Supp.3d 896, 912-16 (S.D. Tex., 2014). Yet it 

was not used by the EAC staff here, or the lower 

court in its review.  

 As a result, the lower court was misled into a 

series of errors which, if left uncorrected, may 

mislead other courts into using improper standards 

of review of similar questions brought before them.  

 

 

                                            
10

 “[S]uch identifying information . . . as is necessary to 

enable the appropriate State official to assess the eligibility of 

the applicant”. 52 U.S.C. §20508(b)(1).  
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SUMMARY OF ARGUMENT 

 

 The lower court’s analysis of the EAC staff’s 

decision in this case conflicts with decisions of this 

and other courts. For example, where this and other 

courts have looked at all four purposes of the NVRA, 

the lower court looked only at the ease of voter 

registration, ignoring the stated purposes to 

“enhance the participation of eligible citizens as 

voters”;11 to “protect the integrity of the electoral 

process”;12 and, to “ensure that accurate and current 

voter registration rolls are maintained.”13   

 In addition, the lower court ignored evidence 

of widespread voter registration by non-citizens, 

deferring instead to the EAC staff’s conclusion that 

non-citizen voter registration was not “a significant 

problem”. Yet voter registration by non-citizens, 

unlike other, more debated forms of voter fraud, is 

demonstrably widespread. An October 2014 study, 

for example, found that more than 14 percent of non-

citizens had registered to vote in 2008 and 2010, and 

many of these had voted.14 The study suggested that 

these non-citizen votes, which were 

disproportionately cast for Democratic candidates, 

may have decided certain close races.  

                                            
11

 52 U.S.C. § 20501(b)(2). 
12

 52 U.S.C. § 20501(b)(3). 
13

 52 U.S.C. § 20501(b)(4). 
14

 Jesse T. Richman, Gulshan A. Chattha, & David C. 

Earnest, Do non-citizens vote in U.S. elections, (Sept. 21, 2014), 

ELECTORAL STUDIES, Vol. 36, Dec. 2014, Pp. 149-157, 

http://www.sciencedirect.com/science/article/pii/S026137941400

0973. 
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 The lower court also adopted the EAC staff’s 

“alternatives” to requiring evidence of citizenship for 

voter registration, saying they were merely 

“onerous” to Petitioners, but none of those 

alternatives are available or effective. For example, 

one “alternative” was criminal prosecution, but very 

few such violations result in any actual punishment; 

the EAC staff speculated that the lack of 

prosecutions was the result of the deterrent effect of 

the possibility of prosecution. A second “alternative” 

was to use government databases, but when Florida 

tried to do just that after a television station showed 

that many non-citizens were registering to vote, 

federal agencies blocked the state’s access. The EAC 

staff also proposed using a new national birth 

records database, but that database covers only two-

thirds of the American population.  

 The lower court decision conflicts with 

fundamental rights of citizens long recognized by 

this and other courts, with public and judicially-

recognized findings that voter registration by non-

citizens is a significant problem, and with decisions 

that require “alternatives” to be both available and 

effective. The Petition should be granted.  
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ARGUMENT  

 

I. THE LOWER COURT’S ADOPTION OF THE 

EAC STAFF’S ANALYSIS CONFLICTS 

WITH OTHER COURTS’ STANDARDS 

 

 As instructed by this Court, the Court of 

Appeals here treated this case as a “traditional” 

Administrative Procedures Act (“APA”) review. 

Kobach v. United States Election Assistance 
Commission, 772 F.3d 1183, 1188 (10th Cir. 2014), 

reprinted in Pet. App. at App. 1, App. 7. The APA 

authorizes the Court to set aside agency action 

which is arbitrary, capricious, an abuse of discretion 

or otherwise not in accordance with the law. 5 U.S.C. 

§ 706(2)(a). An agency decision is arbitrary and 

capricious if the agency relies on factors which 

Congress has not intended it to consider, entirely 

fails to consider an important aspect of the problem, 

offers an explanation for its decision which runs 

counter to the evidence before the agency, or is so 

implausible that it cannot be ascribed to a difference 

in view or the product of agency expertise. Motor 
Vehicle Mfrs. Ass’n v. State Farm Mut. Ins. Co., 463 

U.S. 29, 43 (1983).  

 While the APA standard of review is 

ordinarily a deferential one, courts do not afford any 

deference to an agency interpretation which is 

clearly wrong. Gen. Dynamics Land Sys. Inc. v. 
Cline, 540 U.S. 581, 600 (2004). “Clearly wrong” 

would likely include ignoring three of the four 

purposes of the NVRA and focusing only on one:  

“Judicial seizing upon a single Congressional 

goal and transmogrifying that desire into the 
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measuring rod against which to measure 

agency fidelity to supposed legislative norms 

poses obvious anti-democratic dangers. In 

plain English, it may distort the legislative 

process. The upshot of “purpose-driven” 

interpretive methodologies is that carefully 

wrought compromises on Capitol Hill may be 

torn asunder in federal courthouses.  

Cont’l Air Lines, Inc. v. Dep’t of Transp., 843 F.2d 

1444, 1450 (D.C. Cir. 1988).  

 That is what happened in this case: the lower 

court was misled by the EAC staff into adopting an 

interpretive methodology that ignored three of the 

four purposes of the NVRA and abundant evidence of 

a significant problem with voter registration by non-

citizens. As a result, the lower court decision 

conflicts with a variety of APA and constitutional 

precedents, including the D.C. Circuit’s decision in 

Continental Airlines. Allowing the lower court 

decision to go unreviewed will mislead other courts 

into using the wrong standards for similar reviews 

in the future.  

 

A. The Lower Court Improperly Ignored Three 

of the Four Purposes of the NVRA 

 The NVRA was a balance of interests with 

more than one purpose, but in this context, the EAC 

staff – and thus the lower court opinion here 

adopting the staff report – did not recognize most of 

them. See, e.g., EAC Staff Memorandum, Pet. App. 

124-25; Pet. 25-28. In fact, in its sole discussion of 

the purposes of the NVRA, the EAC staff’s analysis 

looked only at whether a citizenship documentation 

requirement would “hinder voter registration” and 
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“thwart voter registration programs”, Pet. App. 124-

26, not at whether they “protect the integrity of the 

electoral process” or “ensure that accurate and 

current voter registration rolls are maintained.” 52 

U.S.C. § 20501(b)(3), (4).  

 The lower court’s “single-purpose” view of the 

NVRA is inconsistent with the statutory language 

and has been rejected by this and other Courts. “In 

the … NVRA … Congress established procedures 

that would both increase the number of registered 

voters and protect the integrity of the electoral 

process.” Crawford, 553 U.S. at 192 (emphasis 

added).15  

 Each statutory purpose is inconsistent with an 

interpretation which permits only a signature 

requirement to account for eligibility concerns. 

Congress was apparently as interested in 

“protect[ing] the integrity of the electoral process,” 

                                            
15

 See, also, Project Vote/Voting for America v. Long, 

682 F.3d 331, 334 (4th Cir. 2012)(“Congress enacted the NVRA 

in order to ‘increase the number of eligible citizens who register 

to vote’ in federal elections, ‘enhance[ ] the participation of 

eligible citizens as voters,’ ‘protect the integrity of the electoral 

process,’ and ‘ensure that accurate and current voter 

registration rolls are maintained.’”); Lake v. Neal, 585 F.3d 

1059, 1060 (7th Cir. 2009) (“Congress passed the NVRA to (1) 

make it easier to register to vote and (2) to help protect the 

integrity of the process by ensuring that accurate voter 

registration rolls are maintained.”); U.S. Student Ass’n 
Foundation v. Land, 546 F.3d 373, 391 (6th Cir. 2008) (NVRA 

has “dual objectives” of “increas[ing] the number of eligible 

citizens who register to vote in elections for federal office,” 

while also assuring that “accurate and current voter 

registration rolls are maintained.” Emphasis in original.); 

Disabled in Action of Metropolitan New York v. Hammons, 202 

F.3d 110, 114 (2nd Cir. 2000). 
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52 U.S.C. § 20501(b)(3), as in making federal mail-in 

voter registration easier.  

 “There is no question about the legitimacy or 

importance of the State's interest in counting only 

the votes of eligible voters. Moreover, the interest in 

orderly administration and accurate recordkeeping 

provides a sufficient justification for carefully 

identifying all voters participating in the election 

process.” Crawford, 553 U.S. at 196. The Crawford 

analysis of the state’s interests was not confined to 

the polling places, but seems to encompass the 

“election process.” Id.  
 Protecting the integrity of the electoral 

process is necessary to the achievement of the other 

purposes. “Confidence in the integrity of our 

electoral processes is essential to the functioning of 

our participatory democracy.” Purcell, 549 U.S. at 4; 
see, also, John Doe No. 1, 561 U.S. at 197-98 (“The 

State’s interest is particularly strong with respect to 

efforts to root out fraud, which not only may produce 

fraudulent outcomes, but has a systemic effect as 

well: It ‘drives honest citizens out of the democratic 

process and breeds distrust of our government’”, 

citing, Purcell, 549 U.S. at 4, and Crawford, 553 U.S. 

at 196).   

 In ITCA, this Court noted that Petitioners had 

the option of seeking review of whether “a mere oath 

will not suffice to effectuate its citizenship 

requirement.” ITCA, 133 S.Ct. at 2260. By focusing 

solely on a singular “goal” of the NVRA and 

dismissing the uncontroverted public evidence (noted 

below) of faulty voter registrations nationwide, the 

EAC staff’s view contradicts both the text of the 

statute and precedent. The lower court’s adoption of 

that flawed analysis conflicts with decisions of other 
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circuits that have found it appropriate to balance all 

the NVRA’s purposes, not just choose one to rule 

them all.  

 

B. The Lower Court Improperly Ignored 

Widespread Documented Instances of 

Voter Registration Fraud 

 As noted above, the question is whether voter 

registration by non-citizens is more than 

hypothetical, and sufficient evidence can be offered 

by “flagrant,” recent or “occasional” examples. 

Crawford, 553 U.S. at 195-96. A single incident 

would be sufficient. Id. at 195 n. 12.  

 Even those who deny the existence of vote 

fraud generally acknowledge that voter registration 

fraud does exist. For example, the Brennan Center 

for Justice admitted in its Crawford Supreme Court 

brief that “much of the [in-person] fraud was 

actually absentee ballot fraud or voter registration 

fraud.” Crawford, 553 U.S. at 195 n. 12.  

 Nor is there any real question about the 

existence of voter registration fraud involving non-

citizens in particular.16 Another prominent fraud 

                                            
16

 See, e.g., United States v. Knight, 490 F.3d 1268, 

1270 (11th Cir. 2007) (upholding conviction of a Jamaican 

citizen who voted in the 2000 Presidential election); Simmons 
v. Jones, 838 S.W.2d 298, 299 (Tex. App. 1992)(“Simmons lost 

one vote because one person voted for him who was not a 

citizen of the United States.”); Joe Kimball, Two non-citizens 
Charged with Voter Fraud in Austin, Minn, MINNPOST (Dec. 4, 

2012), available at  www.minnpost.com/political-

agenda/2012/12/two-non-citizens-charged-voter-fraud-austin-

minn; Dar Danielson, DCI Arrests 3 Non-citizens for Illegally 
Voting in Pottawattamie County [Iowa], RADIO IOWA (Sept. 20, 
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denier, Prof. Richard Hasen, wrote: “Unlike 

impersonation fraud, noncitizen voting cannot be 

dismissed as a Republican fantasy.”17  

 A 2014 study by Old Dominion University 

professors Jesse Richman, Gulshan Chattha and 

David Earnest found that “[m]ore than 14 percent of 

non-citizens in both the 2008 and 2010 samples 

[from Harvard University’s Cooperative 

Congressional Election Study18] indicated that they 

were registered to vote. Furthermore, some of these 

non-citizens voted.”19 “Because non-citizens tended to 

favor Democrats (Obama won more than 80 percent 

of the votes of non-citizens in the 2008 CCES 

sample), we find that this participation was large 

enough to plausibly account for Democratic victories 

in a few close elections.” Id. 20 

                                                                                         
2012), available at  www.radioiowa.com/2012/09/20/dci-arrests-

3-non-citizens-for-illegally-voting-in-pottawattamie-county/.  
17

 Richard Hasen, A Détente Before the Election, THE 

NEW YORK TIMES (Aug. 5, 2012), available at 
http://campaignstops.blogs.nytimes.com/2012/08/05/a-dtente-

before-the-election/?ref=opinion. 
18

 Harvard University, Cooperative Congressional 

Election Study, http://projects.iq.harvard.edu/cces/home (last 

visted Apr. 17, 2015).  
19

 Jesse Richman and David Earnest, Could Non-
citizens decide the November elections?, THE WASHINGTON 

POST, (Oct. 24, 2014), available at 
http://www.washingtonpost.com/blogs/monkey-

cage/wp/2014/10/24/could-non-citizens-decide-the-november-

election/. 
20

 The study, which engendered substantial discussion, 
can be found at: Jesse T. Richman, Gulshan A. Chattha, & 

David C. Earnest, Do non-citizens vote in U.S. Elections, 

ELECTORAL STUDIES, (Sept. 21, 2014),  Vol. 36, Dec. 2014, Pp. 

149-157, available at 
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 There are many recent examples of “flagrant” 

voter registration fraud. Two dogs have been 

registered to vote in Bernalillo County, New Mexico 

in the recent past.21 A copy of a recent New Mexico 

federal voter registration form submitted for a 

Labrador Retriever named “Buddy W. Tolbert” is 

attached to this brief as Appendix A.22 Thomas 

Tolbert, Buddy’s owner who filled out the federal 

mail-in registration card, was investigated for a 

fourth-class felony,23 but received only one year’s 

probation.24 

                                                                                         
http://www.sciencedirect.com/science/article/pii/S026137941400

0973. 
21

 4 On Your Side Exposes Illegal Voting in New 
Mexico, KOB-TV ALBUQUERQUE NEW MEXICO (Nov. 6, 2012), 

available at 
http://www.kob.com/article/stories/S2824713.shtml?cat=500.  

22
 Dog Voter Registration Form, KOR-TV 

ALBUQUERQUE, NEW MEXICO (Nov. 6, 2012), available at 
http://www.documentcloud.org/documents/502051-dog-voter-

registration-form.html.  
23

 Cops Open Criminal Probe Of New Mexico 
Republican Who Enrolled His Labrador As A Democrat, THE 

SMOKING GUN (Mar. 1, 2012), available at 
http://www.thesmokinggun.com/buster/registered-voter-dog-

investigated-879412. 
24

 Danielle Todesco, Bernalillo Co. Clerk Pushing for 
Tougher Voter Fraud Laws, KOB EYEWITNESS NEWS 4, (Mar. 6, 

2015), available at  
http://www.kob.com/article/stories/s3727323.shtml#.VQri3Dg5

AdU. The person who registered the other dog to vote pled 

guilty and received two years’ probation. Man Could Be 
Charged For Registering His Dog to Vote, KOAT-TV, 

ALBURQUERQUE (Mar. 2, 2012), available at 
http://www.koat.com/Man-Could-Be-Charged-For-Registering-

His-Dog-To-Vote/9707264#!0ANVf.  
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 Other dogs in other states received voter 

registration applications when they reached their 

18th birthdays, even if they were not alive. For 

example, “Mozart,” a poodle from Bedford County, 

Virginia, had passed away at 16, two years before he 

received a mailed request from the “Voter 

Participation Center” (“VPC”) that he fill out more 

information on the enclosed pre-populated voter 

registration form.25 The VPC was the subject of 750 

public complaints about, and an official investigation 

into, its registration activities in Virginia.26 The 

Virginia State Board of Elections found that the 

organization sent forms to non-citizens.27  

On the last day to register to vote this year, 

Four On Your Side [KOB-TV] secretly 

recorded several third-party agents to find out 

how familiar they are with the law. At a 

Walmart in Albuquerque, two registration 

agents seemed confused about immigration 

issues. Our producer told them he was from 

Canada, but living here legally. “I don’t know 

the immigration stuff,” a registrar told him. 

“You said you’re here legally?” Eventually, 

                                            
25

 Patrick Svitek, Dead Dog Receives Voter Registration 
Forms, THE HUFFINGTON POST (June 19, 2012), available at 
http://www.huffingtonpost.com/2012/06/19/dead-dog-voter-

registration-virginia_n_1609897.html.  
26

 Wesley P. Hester, Voter-Registration Group Fights 
Calls for Investigation, RICHMOND TIMES-DISPATCH (Jan. 17, 

2013), available at http://www.timesdispatch.com/news/voter-

registration-group-fights-call-for-investigation-into-

mailings/article_16bc3d03-40f7-5485-b4bf-79e0bcb4ac22.html.  
27

 Id. 
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after re-reading the form, our producer was 

told he should not register.28 

 It was a simple handwritten note left for 

the Sandoval County [New Mexico] clerk that 

read, “I would like to have my voter 

registration card cancelled, please and thank 

you.” The note was short and polite, but it 

immediately raised red flags about the woman 

who left it. It didn’t take long before election 

officials learned the reason for the request: 

The woman was not a United States citizen. 

 A review of the woman’s voting record 

showed she had cast a ballot in nearly every 

election since registering as a Republican 

inside a Motor Vehicle Office in 2005. She is 

not alone. 4 On Your Side [KOB-TV, 

Albuquerque, NM]  also tracked down a 

Mexican National who has been voting since 

1998, casting his ballot a total of 26 times.29 

 Copies of the federal mail-in voter registration 

forms for these two non-citizens, obtained by the 

television station KOB-TV in Albuquerque, New 

Mexico, are attached as appendices to this brief. 

App. B,30 C.31 All three of these forms, including the 

                                            
28

 4 On Your Side Exposes Illegal Voting in New 
Mexico, KOB-TV ALBUQUERQUE NEW MEXICO (Nov. 6, 2012), 

available at 
http://www.kob.com/article/stories/S2824713.shtml?cat=500. 

29
 Id. 

30
Female Non-Citizen Voter Info, KOR-TV, 

ALBUQUERQUE, NEW MEXICO (Nov. 6, 2012), available at 
http://www.documentcloud.org/documents/502052-female-non-

citizen-voter-info.html.  
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dog Buddy Tolbert’s reprinted in Appendix A, were 

“signed” as declaring the applicant to be a citizen 

and eligible to vote.  

 These are not isolated frauds, but are similar 

to allegations of fraudulent voter registration 

incidents nationwide.  Some of these allegations are 

significant in their magnitude, particularly those 

involving the now-defunct advocacy group, the 

Association of Community Organizations for Reform 

Now (“ACORN”).32 Of 1.3 million voters ACORN 

claimed to have registered, only 450,000 were 

                                                                                         
31

Male Non-Citizen Voter Info, KOR-TV, 

ALBUQUERQUE, NEW MEXICO (Nov. 6, 2012), available at 
http://www.documentcloud.org/documents/502053-male-non-

citizen-voter-info.html. 
32

 See, e.g., Busefink v. Nevada, 286 P.3d 599, 601-02 

(Nev. 2012) (describing ACORN’s “blackjack” incentive program 

to pay for voter registrations in violation of state law); Eric 

Shawn, ACORN Pleads Guilty to Voter Registration Fraud in 
Nevada, FOXNEWS.COM (Apr. 6, 2011), available at 
www.foxnews.com/politics/2011/04/06/acorn-pleads-guilty-

voter-registration-fraud-nevada/; “Three of seven defendants in 

the biggest voter-registration fraud scheme in Washington 

history have pleaded guilty and one has been sentenced, 

prosecutors said Monday. . . . The defendants were all 

temporary employees of ACORN.” Keith Ervin, Three Plead 
Guilty in Fake Voter Scheme, SEATTLE TIMES (Oct. 30, 2007), 

available at 
http://seattletimes.nwsource.com/html/localnews/2003982533_a

corn30m.html?syndication=rss. “Federal indictments allege the 

four turned in false voter registration applications. Prosecutors 

said the indictments are part of a national investigation,”  

ACORN Workers Indicted on Alleged Voter Fraud, KMBC-TV, 

KANSAS CITY, MISSOURI (Nov. 1, 2006), available at: 
http://www.kmbc.com/politics/10214492/detail.html. 
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actually legitimate new voter registrations.33 

ACORN officials admitted that up to 30 percent of 

the registrations they submitted were “faulty.”34 

 After ITCA, Kansas and Arizona filed 

requests with Respondent United States Election 

Assistance Commission (“EAC”) to amend their 

state-specific instructions on the Federal voter 

registration form to include language variously 

describing the need to provide evidence that the 

applicant was a citizen. See, e.g., Pet. App. 71, 

Memorandum of Decision Concerning State 
Requests to Include Additional Proof-of-Citizenship 
Instructions on the National Mail Voter Registration 
Form (“EAC Staff Memo”).  

 The EAC staff did not conduct a Crawford 
analysis of any sort, but did review the evidence 

submitted by both Kansas and Arizona. See, e.g., 
EAC Staff Memo at 31-34, Pet. App. 109-112. 

Declining to resolve disputed questions of fact about 

the States’ evidentiary submission, the Commission 

accepted the States’ contention that they had 

uncovered 196 noncitizens registered to vote in 

Arizona and 21 who had registered or attempted to 

register in Kansas Pet. App. 113.  

 The EAC staff rejected as “insufficient” this 

showing that the States’ requested inclusion of 

additional information was “necessary.” Pet. App. 

109. (“When the Commission [staff] considered the 

evidence of necessity the States submitted, along 

                                            
33

 Michael Falcone, Group’s Tally of New Voters Was 
Vastly Overstated, The New York Times (Oct. 24, 2008), A1, 

available at 
www.nytimes.com/2008/10/24/us/politics/24acorn.html. 

34
 Id. 
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with other evidence in the record, it found the States’ 

evidentiary showing insufficient.”). It apparently did 

not review any other evidence, including court 

records,35 congressional36 or other records. 

 Thus, each of the three types of evidence the 

Supreme Court held sufficient in Crawford to justify 

a State’s voter identification requirement is present 

here: “flagrant examples” documented nationwide 

throughout history; “occasional” recent examples 

nationwide; and a State’s own experience with 

similar fraud that might affect a close election. 

Crawford, 553 U.S. at 195-96. Yet the EAC staff 

ignored all three, and thus, so did the lower court. 

The EAC staff’s analysis is not consistent with this 

Court’s decision in Crawford, Reynolds and other 

cases protecting the voting power of every citizen. 

 

                                            
35

 In earlier proceedings in this case, the District Court 

for Arizona found significantly higher numbers of non-citizens 

registering to vote and voting than the EAC staff considered. 

Gonzalez v. Arizona, 485 F.3d 1041, 1048 (9th Cir. 2007)  

(“between 1996 and [2006], as many as 232 non-citizens tried to 

register to vote and that the State prosecuted ten of those 232 

alleged non-citizens.”). 
36

 Committee on the Judiciary, “The Deceptive 

Practices and Voter Intimidation Prevention Act of 2007,” H. R. 

Rep. 110-101 (2007) at 12: 

The [Maricopa] county [Arizona] recorder has 

received inquiries from people seeking to become U.S. 

citizens who have been told by Immigration and 

Customs Enforcement to obtain a letter from her office 

confirming they have neither registered to vote nor 

voted. To date, a review of these matters has turned up 

37 non-citizens who have registered to vote. Fifteen of 

these individuals have voted.  
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C.  The Lower Court Relied on “Alternatives” 

Proposed by the EAC Staff That Were 

Not Available or Would Not Work 

 The Court of Appeals here relied on five 

“alternatives” proposed by the EAC Staff 

Memorandum to find that the Petitioners’ 

citizenship documentation requirements were not 

“necessary.” Pet. App. 27; Pet. App. 117-123. The 

lower court said that Petitioners felt such 

alternatives were “overly onerous.” Pet. App. 27. In 

fact, such “alternatives” are either not available or 

not effective. 

 For example, the EAC Staff Memorandum 

posited “criminal prosecution” as a viable alternative 

to documenting citizenship in advance of 

registration. Pet. App. 118. The lower court noted 

that “To be sure, the numbers of these criminal 

investigations and prosecutions appear to be quite 

small; however, there is no evidence in the record to 

suggest that the small number of criminal referrals 

is attributable to anything other than the strength of 

the deterrent effect resulting from the existence of 

these criminal laws.” Pet. App. 119. But that denial 

contradicts much evidence in the public record of 

lenient or no prosecution.37  

                                            
37

 See, e.g., Rod Boshart, 3 Council Bluffs Noncitizens 
Charged with Voter Fraud, KCRG-TV, (Apr. 23, 2014), 

available at http://www.kcrg.com/news/local/3-Council-Bluffs-

Noncitizens-Charged-with-Voter-Fraud-170572526.html, all 

charges dismissed. Jason Noble, Guilty pleas resolve all five 
voter fraud convictions in Iowa, THE DES MOINES REGISTER, 

(Dec. 16, 2013), available at 
http://www.desmoinesregister.com/story/news/politics/2013/12/1

6/guilty-pleas-resolve-all-five-voter-fraud-convictions-in-
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 For example, when a television station in 

Boston, Massachusetts, undertook an investigation, 

officials just “shrugged.”38 “‘What kind of reaction did 

you get from the authorities when you went to them 

with these allegations of voter fraud?’ Beaudet [the 

reporter] asked Hayes [who filed complaints with 

various officials]. ‘It varied from, “Not my job” to no 

response at all,’ Hayes replied.”39 

 Potentially more revealing is the federal 

government’s recent reaction to some efforts to 

uncover non-citizens’ voter registrations. In 

February, 2012, a Florida television station 

broadcast a series of fifteen video reports based on 

its two-month investigation of non-citizen voter 

registration and voting.40 “No one knows how 

widespread this problem is, because county election 

supervisors have no way to track non-citizens who 

live here. So NBC2 did something election officials 

                                                                                         
iowa/4037125/; Marwa Eltagouri, Immigrant Who Wrongly 
Voted Wins Right to Stay, CHICAGO TRIBUNE, (July 5, 2014), 

available at http://articles.chicagotribune.com/2014-07-

05/news/ct-immigrant-court-ruling-met-20140706_1_richard-

hanus-u-s-immigration-motor-voter-law; Matt Peterson, Voter 
Punished for Ineligibility, ALBERT LEA TRIBUNE, (Sept. 3, 2013), 

available at http://www.albertleatribune.com/2013/09/voter-

punished-for-ineligibility/ (Noncitizens plead guilty; both cases 

dismissed).  
38

 Mike Beaudet, Non-citizens Registered to Vote in 
Lawrence, but Officials Shrug, MY FOX BOSTON (Nov. 5, 2012), 

available at 
http://www.myfoxboston.com/story/20001618/2012/11/05/non-

citizens-registered-to-vote-in-lawrence-but-officials-shrug.  
39

 Id. 
40

 Voter Fraud – Associated Documents, NBC2, 

available at http://www.nbc-2.com/category/242056/voter-fraud 

(last visited April 20, 2015). 
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never thought to do, and found them on our own.”41  

The NBC station found 94 registered and voting non-

citizens,42 which triggered an effort by Florida to 

remove non-citizens from its voter rolls.43  

 The Collier County (Florida) Supervisor of 

Elections penned a personal note of thanks for the 

station’s investigation.44 “As a result of your 

investigative findings, policies and procedures 

throughout the State of Florida have been enhanced 

due to recognition of the need for State access to 

Federal databases that reflect citizenship status to 

ensure that Florida’s voting rolls are even more 

accurate.” wrote Elections Supervisor Jennifer J. 

Edwards.45  

 But the federal Department of Homeland 

Security refused to allow Florida to review its alien 

registration database.46 And the U.S. Department of 

                                            
41

 NBC2 Investigates: Voter Fraud, NBC2 (Feb. 2, 

2012), available at http://www.nbc-

2.com/story/16662854/2012/02/02/nbc2-investigates-voter-fraud. 
42

 Id. 
43

 Secretary of State Ken Detzner Announces New 
Initiative to Remove Non-citizens from Florida Voter Rolls, 

DOS PRESS OFFICE (May 9, 2012), available at 
http://ftpcontent.worldnow.com/wbbh/documents/FLrelease1.pd

f. 
44

 Collier County Elections  Letter to Andy Pierotti, 
COLLIER COUNTY SUPERVISOR OF ELECTIONS (June 7, 2012), 

available at 
http://ftpcontent.worldnow.com/wbbh/documents/Collierletter1.

pdf. 
45

 Id. 
46

 FL, Feds File Lawsuits Involving Voter Purge, NBC2 

June 12, 2012, available at http://www.nbc-
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Justice sued Florida and Collier County to stop the 

voter registration roll correction efforts.47  

 Nor is the EAC Staff’s suggestion of a variety 

of cross-checks against existing databases likely to 

provide a useful alternative to simply asking for the 

appropriate documentation. For example, the EAC 

staff suggests using a brand-new system of birth 

records from a national association. Pet. App. 122. 

This privately-owned and -operated system may be 

quite promising, but it currently includes 

information on only some 250 million persons, out of 

a current U.S. population of 319 million.48  

 Each of these “alternatives” proposed by the 

EAC Staff memo and adopted by the lower court 

represents a far less direct and effective method of 

obtaining the information necessary to determine 

whether a potential registrant is eligible than simply 

asking for evidence directly from the applicant for 

registration. Thus, under Crawford, Petitioners can 

ask for photo identification at the polls, but, under 

the decision below, not for voter registration using 

the Federal form.  

 Voter registration fraud is a known, 

widespread danger. Courts, following Crawford, 

routinely uphold the use of identification to prevent 

                                                                                         
2.com/story/18770353/fl-and-feds-file-lawsuits-involving-voter-

purge. 
47

 Department of Justice Letter, DEPARTMENT OF 

JUSTICE (June 11, 2012), available at 
http://ftpcontent.worldnow.com/wbbh/documents/Justiceletter1.

pdf. 
48

NAPHSIS Protecting Personal Identity Promoting 

Public Health, https://naphsis-

web.sharepoint.com/Pages/EVVE.aspx (last visited April 17, 

2015). 
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the less-likely voter impersonation fraud. But, at a 

time when dogs register and advocacy organizations 

admit that they have submitted hundreds of 

thousands of “faulty” voter registration applications, 

the EAC staff suggests that the only protection 

against fraud a State is permitted to use on a federal 

form that must be accepted is whether the 

applicants “attested to being U.S. citizens.”   

 This willful blindness toward fraud cannot be 

consistent with the “language and structure” of the 

NVRA. 52 U.S.C. § 20501(b)(1), (2), (3), and (4). It 

conflicts with the Supreme Court’s constitutional 

concern that voter fraud undercuts the integrity of 

the entire election process. Purcell, 549 U.S. at 4. 

And the wholesale adoption of this flawed EAC Staff 

Memorandum by the court below has the potential to 

confuse other lower courts about the proper standard 

of review of claims relating to voter registration 

fraud.  

 

CONCLUSION 

 

 For the foregoing reasons, Amicus Curiae 

respectfully requests this Court to grant the 

Petition.  
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Appendix A: Voter Registration Card for  

“Buddy Tolbert,” A Dog49 

 

                                            
49

 KOR-TV, Albuquerque, New Mexico, “Dog Voter 

Registration Form,” Nov. 6, 2012, 

http://www.documentcloud.org/documents/502051-dog-voter-

registration-form.html.  

http://www.documentcloud.org/documents/502051-dog-voter-registration-form.html
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Appendix B: Voter Registration Card for “Susan”50 
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 KOR-TV, Albuquerque, New Mexico, “Female Non-

Citizen Voter Info,” Nov. 6, 2012, 

http://www.documentcloud.org/documents/502052-female-non-

citizen-voter-info.html.  
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Appendix C: Voter Registration Card for Male Non-

Citizen Resident of Nambe, NM51 
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 KOR-TV, Albuquerque, New Mexico, “Male Non-

Citizen Voter Info,” Nov. 6, 2012, 

http://www.documentcloud.org/documents/502053-male-non-

citizen-voter-info.html. 


