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QUESTIONS PRESENTED 

 Petitioner Julius Jerome Murphy’s IQ is 95.  The 

Court’s precedent and clinical standards dictate that 

evidence of a petitioner’s intellectual functioning and 

adaptive behavior is not limited to that which was 

assessed at the time of the capital murder and trial.  No 

court in the country categorically excludes, as Murphy 

advocates, evidence of a petitioner’s current intellectual 

functioning and adaptive behavior in reviewing an 

Atkins claim.  The lower court rejected Murphy’s claim 

that he suffers from significant deficits in adaptive 

behavior by relying on clinical standards of the 

American Association on Mental Retardation (AAMR).  

The court also referenced Texas’s Briseno factors and the 

court’s own observations of Murphy.  In doing so, the 

court made findings entirely consistent with Atkins and 

clinical standards.  These facts raise the following 

questions: 

1. Should the Court grant certiorari review of 

Murphy’s claim that the lower court should have 

excluded evidence of his current intellectual 

functioning and adaptive behaviors where no 

precedent or clinical standards require such an 

approach? 

2. Should the Court grant certiorari review of 

Murphy’s claim that the lower court improperly 

referenced Texas’s Briseno factors and the court’s 

own observations, where the court’s findings are 

entirely consistent with the Court’s precedent and 

the medical community’s standards? 
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BRIEF IN OPPOSITION 

 Petitioner Julius Jerome Murphy’s IQ has been 

tested using the “gold standard” of IQ tests to be 95.  He 

now claims that he is intellectually disabled and, 

therefore, ineligible under Atkins v. Virginia, 536 U.S. 

304 (2002), for execution.  The state habeas trial court 

held an extensive hearing in which Murphy and the 

State presented evidence regarding Murphy’s 

intellectual functioning and adaptive behaviors.  The 

court concluded that Murphy failed to show that he is 

intellectually disabled and the Texas Court of Criminal 

Appeals (CCA) agreed.  Ex parte Murphy, 2014 WL 

6462841 (Tex. Crim. App. 2014).  Murphy now seeks a 

writ of certiorari alleging the state court reached the 

wrong conclusion.  See Pet.Cert. i.  He argues that the 

state court improperly considered Murphy’s current 

intellectual functioning and adaptive behaviors rather 

than his intellectual functioning and adaptive behaviors 

at the time he committed capital murder.  Id. at 12-20.  

That decision, Murphy argues, contradicts the holdings 

of other state courts of last resort and federal courts that 

focus on an inmate’s intellectual functioning and 

adaptive behaviors at the time he committed capital 

murder.  He also argues that the state court improperly 

concluded based on nondiagnostic criteria that he does 

not have significant limitations in adaptive behavior.  

Id. at 20-29. 

 The Court should decline Murphy’s request for 

certiorari review.  Judicial restraint is warranted in this 

case because Murphy relies entirely on an illusory split 

among the nation’s courts.  Certiorari review is also 

unwarranted because Murphy’s purported 
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interpretation of this Court’s precedent seeks to 

establish a bright-line evidentiary rule that is not 

dictated by that precedent, consistent with clinical 

standards, nor practically workable.  Further, Murphy 

relies on an IQ score of 81 (adjusted to 71) he obtained 

in 1998 to demonstrate that he has significant 

limitations in intellectual functioning.  He also relied on 

a dubious measure of adaptive behavior to show that he 

suffers significant limitations in adaptive behavior. 

STATEMENT OF THE CASE 

I. The Facts of Murphy’s Capital Murder 

 The CCA summarized the facts of Jason Erie’s 

murder: 

As the State’s evidence demonstrated, 

[Murphy] was in a car riding with friends 

around Texarkana during the early 

morning hours of September 19, 1997.  

There had been a heavy consumption of 

alcohol and marijuana throughout the 

previous day.  The group passed an 

individual who appeared to be having car 

trouble and who had attempted to elicit 

their help.  At the suggestion of a friend, 

[Murphy] agreed to drive back with an aim 

to “jack” or rob the stranded driver.  After 

returning to the stranded motorist, 

[Murphy] and his friends helped jump-

start the broken-down vehicle.  The driver, 

Jason Erie, provided a small reward to 

[Murphy] and his friends for their help and 
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returned to his car. [Murphy] then stepped 

from his vehicle, and, armed with a gun, 

demanded Erie’s wallet.  Initially, Erie 

protested and refused to hand over his 

property.  As he finally began to comply, 

[Murphy] fired a single shot from close 

range into [Mr. Erie’s] forehead and 

retrieved the stolen wallet from the spot it 

had fallen.  It was later discovered along a 

nearby road where [Murphy] told 

investigators it had been discarded.  Erie 

was alive when rescue workers arrived, but 

died a short time later. 

[Murphy] and his friends fled through 

Arkansas, to Tennessee, and finally ended 

up in Arlington, Texas, where they were 

apprehended by police. 

Murphy v. State, No. 73,194, slip op. at 2-3. 

II. The State’s Punishment Case 

The prosecution presented evidence detailing 

Murphy’s prior criminal history.  For instance, Murphy 

was arrested in October 1995 for stealing stereo 

components.  20 RR 75-76, 78-81.1  He was also arrested 

                                                 
1  “RR” refers to the “Reporter’s Record,” the state record 

of transcribed trial and punishment proceedings, preceded by 

the volume number and followed by the internal page 

number(s).  “CR” refers to the “Clerk’s Record,” the transcript 

of pleadings and documents filed in the trial court, followed 

by the internal page number(s).  “SX” refers to the State’s 

exhibits admitted during the trial. 
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a year later for possession of marijuana.  Id. at 32-35.  In 

January 1996, Murphy was arrested for evading 

detention.  Id. at 37.  He was initially placed on 

probation for the crime, but that probation was revoked 

when he was again arrested for possession of marijuana 

in May 1997.  Id. at 37-41; SX 31.  The court then 

sentenced Murphy to thirty days in jail.  SX 31.  Finally, 

the evidence showed that, in May 1997, Murphy 

threatened a woman that he would kill her and appeared 

prepared to physically assault her if not for the 

intervention of an off-duty police officer.  20 RR 19-20. 

III. Murphy’s Mitigation Case 

 The defense presented the jury with evidence of 

Murphy’s turbulent family history, his drug and alcohol 

dependence, and expert psychological and medical 

testimony suggesting that Murphy suffered from 

organic brain damage.  Evidence showed that he was 

born to a poor teenage mother who had a series of 

abusive relationships with men.  21 RR 18-30, 120-21, 

152-53.  As a result of the abuse, Murphy’s mother would 

frequently uproot the children and move to a new 

location to get away from those relationships.  Id. at 22-

28, 36-37, 121-22, 138.  Consequently, Murphy was often 

moved between schools and had little continuity in his 

educational experience.  Id. at 36-37, 138-39, 150. 

A psychologist who interviewed Murphy testified 

that Murphy began drinking alcohol as early as eight or 

nine years old.  Id. at 160.  He then started smoking 

marijuana at the age of ten or eleven, gradually 

increasing to daily consumption by the age of twelve.  Id. 

at 161.  Murphy also soon progressed to smoking 
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marijuana that had been dipped in embalming fluid, as 

well as inhaling household chemicals, snorting cocaine, 

smoking methamphetamine, and experimenting with 

Kool-Aid that had been laced with hallucinogenic 

mushrooms.  Id. at 161-62.  Murphy’s drug use 

continued up until the time of his arrest for capital 

murder.  Id. at 162. 

 The defense also presented testimony that 

Murphy had suffered a series of head injuries.  As an 

infant, his mother accidently dropped him down a flight 

of concrete stairs.  21 RR 30, 156.  A psychologist also 

reported that she found evidence that Murphy had hit 

his head at least twice as a child, and that he had been 

involved in two car accidents as a teenager.  Id. at 156-

57.  Additionally, Dr. Krusz, a neurologist, testified that 

neurological and neuropsychological testing revealed 

that Murphy suffered from some damage to the frontal 

lobes of his brain, presumably as a result of these 

injuries and Murphy’s chronic substance abuse.  Id. at 

49-57, 84-99, 168.  According to the defense’s experts, 

that damage could cause difficulties with cognitive and 

emotional functioning, as well as with Murphy’s ability 

to reason and to anticipate the consequences of his 

behavior.  Id. at 57, 99, 110-12.  They explained that 

Murphy’s frontal lobe dysfunction could cause him to be 

highly impulsive and could impair his judgment.  Id. at 

57, 99, 110-12, 167.  Nevertheless, the defense experts 

opined that his condition could be controlled with 

medication and by being placed in a structured 

environment.  Id. at 77, 100-02, 171-73. 

 Dr. Steven Martin, a neuropsychologist, 

interviewed Murphy and reviewed records regarding 
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Murphy’s upbringing.  Id. at 84.  Dr. Martin performed 

“an extensive battery of neuropsychological tests” of 

Murphy.  Id.  Included in those tests was the Wechsler 

Adult Intelligence Scale-Revised (WAIS-R), which was 

administered to Murphy in 1998, prior to his capital 

murder trial.  Id. at 86.  Dr. Martin testified that 

Murphy scored in the “low average” range of 

intelligence, but Dr. Martin classified Murphy as 

“borderline” because Murphy had only completed the 

eighth grade.  Id.  Specifically, Murphy obtained a full-

scale IQ score of 81.  SHCR-03 at 1372.2 

The defense also presented the testimony of 

clinical psychologist Dr. Mark Cunningham.  20 RR 84-

85.  He opined that Murphy’s “limited” criminal history, 

lack of any disciplinary record in jail, the fact that he 

would be isolated from drugs and alcohol in prison, and 

                                                 
2  “SHCR” refers to the Clerk’s Record of pleadings and 

documents filed with the state habeas court.  See generally Ex 

parte Murphy, No. 38,198-03.  The state habeas court’s 

findings are found within the first of eighteen supplemental 

volumes of the Clerk’s Record.  The volumes of that Clerk’s 

Record will be cited to as SHCR-03 preceded with the volume 

number and followed by page number(s). “SHRR” will refer to 

the “Reporter’s Records” of the state habeas evidentiary 

hearing.  The Reporter’s Record of the hearing is contained 

within four volumes, with each volume containing the 

transcript for one day of the hearing, November 15, 2013, 

December 16, 2013, December 17, 2013, and January 6, 2014.  

The volumes will be cited to sequentially as 1 SHRR, 2 SHRR, 

3 SHRR, and 4 SHRR with, for example, 1 SHRR referring to 

the transcript of the hearing on November 15, 2013, and 4 

SHRR referring to the transcript of the hearing on January 

6, 2014. 
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the fact that he would significantly age during his 

incarceration decreased his risk of future violence.  Id. 

at 140-63.  Dr. Cunningham testified on cross-

examination that he did not conduct any testing of 

Murphy, he did not find it significant that Murphy 

bragged to the police about killing Mr. Erie, and the 

principle reason Murphy was expelled from school was 

his behavior.  Id. at 171-75. 

IV. Evidence Presented at the Atkins Hearing 

 The State and Murphy presented evidence 

regarding Murphy’s intellectual functioning and 

adaptive behaviors.  The State presented the testimony 

of forensic psychologist Dr. Thomas Allen, school 

psychologist Dr. Hughes, and Murphy’s middle school 

science teacher, Vanessa Wakefield.  Murphy presented 

the testimony of psychometrician Dr. Kevin McGrew 

and psychologist Dr. Thomas Oakland.  Additionally, 

Murphy presented an affidavit from Dr. Martin in which 

he stated that Murphy’s score of 81 on the WAIS-R 

administered in 1998 should be adjusted due to the 

“Flynn Effect.”  SHCR-03 at 1371. 

A. Murphy’s evidence 

Dr. McGrew testified that, regarding the WAIS-R 

administered by Dr. Martin to Murphy in 1998, 

Murphy’s score of 81 should be adjusted to 80 due to a 

scoring error.  2 SHRR at 17.  Dr. McGrew also testified 

that a “soft norming” issue with WAIS-R testees aged 

eighteen to nineteen artificially inflated Murphy’s IQ 

score by three points.  Id. at 35-49.  Moreover, Dr. 

McGrew testified that, accounting for the Flynn Effect, 
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Murphy’s IQ score obtained on the WAIS-R should be 

adjusted to a 71.  Id. at 50-71. 

Dr. Oakland testified regarding Murphy’s 

adaptive behavior deficits.  See generally 1 SHRR.  Dr. 

Oakland interviewed seventeen of Murphy’s family 

members.  Id. at 28-32.  He also administered the 

Adaptive Behavior Assessment System (ABAS-II) to 

Murphy and three of Murphy’s family members.3  Id.  

Dr. Oakland testified that Murphy scored in the first 

percentile in almost every category of adaptive 

behavior.4  Id. at 47. 

                                                 
3  Dr. Allen testified that the ABAS-II is not a reliable 

measure of adaptive behavior in the forensic setting due to 

the subject’s and informants’ (e.g., family members) strong 

motive to exaggerate the subject’s adaptive deficits.  4 SHRR 

at 25-26.  For those reasons, the ABAS-II has not been, and 

cannot be, normed on a criminal population.  Id.  The ABAS-

II is also made less reliable in a forensic setting because in 

such a setting it is necessarily being applied retrospectively, 

sometimes to assess an individual’s behaviors decades before 

administration of the ABAS-II.  Id. at 27; see id. at 134, 141-

42, 147-54. 

4  Dr. Oakland testified on cross-examination that he 

would not expect to see adaptive behavior scores as low as 

Murphy’s in an individual with an IQ in the normal range.  1 

SHRR at 142.  Dr. Oakland admitted that it is “very 

uncommon” for an individual to obtain such scores in all skill 

areas.  Id. at 148.  Dr. Allen testified that an individual with 

adaptive deficit scores that low would be found in a person 

with moderate to severe intellectual disability, i.e., with an 

IQ below 55.  4 SHRR at 54-59, 68-69.  Dr. Oakland also 

testified that many of Murphy’s purported adaptive deficits 
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B. The State’s evidence 

Dr. Timothy Proctor performed psychological 

testing of Murphy in 2012.  Among the tests 

administered to Murphy was the WAIS-IV.  Murphy 

obtained a full scale IQ score of 95.  SHCR-03 at 1168. 

Dr. Allen administered the WAIS-IV to Murphy 

in September 2013.  Murphy obtained a full scale IQ 

score of 94.  4 SHRR at 55.  Regarding Murphy’s 

adaptive behavior, Dr. Allen stated that it was “obvious” 

                                                 

are not related to his alleged intellectual disability.  1 SHRR 

at 186-88 (“No, I’m not attributing a one-to-one relationship 

between [intellectual disability] and adaptive behavior.”).  Dr. 

Oakland conceded that many of Murphy’s behaviors like poor 

performance in school, inattention in conversation, 

sleepiness, and fighting could have been caused by factors 

other than intellectual disability such as Attention Deficit 

Hyperactivity Disorder, a learning disability, or conduct 

disorder.  Id. at 138-39.  Dr. Oakland conceded that Murphy 

displayed features of conduct disorder.  Id. at 234.  Dr. 

Oakland also conceded that Murphy’s performance in school 

could have been affected by domestic violence in his home, 

frequent relocations of his family, poverty, alcohol and drug 

abuse, and being out of school for long periods of time.  Id. at 

171-73.  Further, Dr. Oakland admitted that it was not 

credible to assert, for example, that Murphy’s purported lack 

of bladder control and inability to dress himself were the 

result of intellectual disability.  Id. at 187.  Similarly, Dr. 

Oakland could not state that Murphy’s purported adaptive 

behaviors deficits in “interpersonal skills” were attributable 

to intellectual disability.  Id. at 205.  Dr. Oakland also 

admitted that Murphy would have displayed better adaptive 

behaviors if he had grown up in a more stable environment 

without poverty.  Id. at 191. 
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and “clear” that Murphy “does not suffer from adaptive 

behavior deficits consistent with [intellectual disability].  

There may be ‘deficits’ related to lack of opportunity, 

poor parenting, and features of Conduct Disorder, but 

given his level of intelligence and cognitive functioning 

as measured by the WAIS-IV and WRAT-4, there is 

nothing preventing him from learning.”  SHCR-03 at 

1167-68.  Dr. Allen also testified that Murphy’s “level of 

adaptive behaviors belies the deficits typically 

associated with [intellectual disability] and his problems 

in school and during the developmental years are best 

accounted for by features of Conduct Disorder that by 

age [eighteen] had become Antisocial Personality 

Disorder.”  Id. at 1169. 

Dr. Hughes reviewed Murphy’s school records in 

order to determine whether Murphy functioned as a 

student with intellectual disability while in school.  2 

SHRR at 125.  Dr. Hughes testified that a 

Comprehensive Individual Assessment (CIA) was 

conducted in 1993 on Murphy as part of an Admission, 

Review, and Dismissal (ARD) committee review.  Id. at 

126-28.  Dr. Hughes testified that, although a complete 

copy of the CIA was unavailable, an intelligence test 

would have “almost certainly” been a part of the CIA, 

and that the only situation in which an intelligence test 

would not have been performed on the student would be 

if the student was referred to the ARD committee 

because of an orthopedic handicap.  Id. at 130-31, 166-

67.  As a result of the CIA, the committee determined 

that Murphy did not qualify for special services.  Id. at 

128-29.  Dr. Hughes also testified that Murphy was 

given the Iowa Test of Basic Skills (ITBS) while in the 

fourth and fifth grade.  2 SHRR at 138-39, 148, 152.  
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Murphy performed in the average to low average range 

on the ITBS, which exceeds what would be expected 

from a student with intellectual disability.  Id.  Dr. 

Hughes also noted that Murphy had an excessive 

number of absences while in school.  For example, out of 

four six weeks grading periods in one school year, 

Murphy was absent thirty days.  Id. at 142. 

Murphy’s science teacher in 1993, Vanessa 

Wakefield, also testified for the State.  See generally 3 

SHRR.  Ms. Wakefield taught Murphy at the Lincoln 

Street School, which was an alternative school to which 

a student would be assigned due to behavioral problems.  

3 SHRR at 14.  Ms. Wakefield testified that Murphy was 

of “very average” intelligence when he “was on task and 

giving forth good effort” and that he did not lack “innate 

ability academically” to perform.  Id. at 18, 21-23.  Ms. 

Wakefield believed that Murphy was capable of 

producing better work than he did, but that “he had a lot 

of gaps in his learning from . . . moving around a lot” and 

“lack of effort.”  Id. at 18, 20.  Ms. Wakefield also noted 

that the school’s guidance counselor, Ms. Wilson (upon 

whom Murphy relies, Pet. Cert. 7) was not “in the 

classroom” with Murphy.  3 SHRR at 43. 

C. The state court’s findings and 

conclusion 

Regarding Murphy’s intellectual functioning, the 

state court recounted the evidence and arguments 

presented regarding the IQ scores Murphy had obtained.  

SHCR-03 at 111-15.  The state court considered 



12 

 

Murphy’s “various IQ scores (71, 95, and 94)”5 and found 

that he had “not shown . . . that he has significantly sub-

average intellectual functioning.”  Id. at 115.  The court 

also found that intellectual disability “is basically a 

static condition, wherein movement in a person’s IQ is 

minimal, most likely, within one standard error of 

measurement.”  Id. at 116. 

Regarding Murphy’s adaptive behavior, the state 

court reviewed the evidence and applied the standards 

of the AAMR to the evidence.  Id. at 115-20.  The court 

also applied the standards enunciated by the CCA in Ex 

parte Briseno, 135 S.W.3d 1 (Tex. Crim. App. 2004), to 

the evidence of Murphy’s adaptive behavior.  SHCR-03 

at 121-22.  The court found that Murphy does not suffer 

from significant deficits in adaptive behavior.  Id. at 123. 

The court also found that “[i]t is implausible that 

[Murphy] was [intellectually disabled] while growing up 

in a chaotic home environment, but when he arrived on 

death row, the stability and structure there enabled him 

to improve his IQ and adaptive behaviors sufficiently to 

preclude a finding of [intellectual disability].”  Id. at 117.  

The court found that Murphy’s “poor performance in 

school and lack of knowledge acquisition[ ] are . . . likely 

the result of a combination of poor school attendance, a 

chaotic family situation, gang affiliation, use of illegal 

drugs, poverty, frequent moves, and poor role modeling 

from those around him, both peers and adults.”  Id. 

                                                 
5  The court stated that it “considered the evidence 

presented [regarding the Flynn Effect] and gave the 

appropriate weight to it in making” its findings.  SHCR-03 at 

115. 
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Finally, the court noted that its personal 

observations and experience indicated that Murphy did 

not “show, demonstrate or otherwise reveal or display 

any indication of [intellectual disability] contemplated 

by Atkins.”  Id. at 122. 

The court concluded that Murphy had failed to 

meet any prong of the definition of intellectual 

disability.  Id. at 123. 

V. Procedural History 

Murphy was convicted and sentenced to death for 

the murder of Jason Erie.  CR 2, 277-78; 19 RR 170; 21 

RR 284-85.  On May 24, 2000, the CCA upheld Murphy’s 

conviction and death sentence on direct appeal.  Murphy 

v. State, No. 73,194 (Tex. Crim. App.). 

Murphy filed his initial state application for a 

writ of habeas corpus in the trial court on October 20, 

2000.  SHCR-02 at 3.  The trial court entered findings of 

fact and conclusions of law recommending that Murphy 

be denied relief.  Id. at 90-94.  The CCA adopted the trial 

court’s findings and conclusions and denied relief on 

April 10, 2002.  Ex parte Murphy, No. 38,198-02 (Tex. 

Crim. App.) (unpublished order). 

Murphy then filed his initial federal habeas 

petition on February 7, 2003.  Murphy v. Thaler, No. 

5:02-cv-086 (E.D. Tex.), Docket Entry (DE) 6.  The 

Director filed a motion for summary judgment, DE 8, 

which the district court granted on August 20, 2004.  DE 

23.  Murphy then filed an application for a certificate of 

appealability (COA) in the Court of Appeals for the Fifth 
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Circuit, which was denied.  Murphy v. Dretke, 416 F.3d 

427 (5th Cir. 2005), cert. denied, 546 U.S. 1098 (2006). 

Thereafter, on September 6, 2005, the convicting 

court set Murphy’s execution date as January 19, 2006.  

Prior to his scheduled execution date, Murphy filed a 

subsequent state habeas application arguing that he 

was ineligible for execution because he was 

intellectually disabled.  On January 18, 2006, the CCA 

stayed Murphy’s execution, finding that his application 

presented a prima facie case under Ex parte Briseno, and 

satisfied the requirements of Texas Code of Criminal 

Procedure Article 11.071 § 5.  Ex parte Murphy, No. 

38,198-03 (Tex. Crim. App.) (unpublished order).  The 

CCA remanded the case to the trial court for further 

proceedings.  Id.  On February 27, 2014, the trial court 

entered Findings of Fact and Conclusions of Law, 

recommending that relief be denied.  SHCR-03 at 107-

24.  The CCA adopted the trial court’s findings and 

conclusions and denied relief on November 19, 2014.  Ex 

parte Murphy, No. 38,193-03 (Tex. Crim. App.) 

(unpublished order).  Murphy then filed his Petition for 

a Writ of Certiorari.  The instant Brief in Opposition 

follows. 

Murphy also filed in the district court a second 

petition for a writ of habeas corpus and a motion to 

transfer the petition to the Fifth Circuit.  Murphy v. 

Stephens, Civ. Act. No. 5:14-CV-146 (E.D. Tex.).  The 

District Court granted Murphy’s motion to transfer.  

Murphy’s Motion for Authorization was filed on January 

6, 2015, and remains pending.  In re Murphy, 14-41311 

(5th Cir.). 
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REASONS TO DENY THE PETITION 

I. Murphy Relies Entirely on an Illusory Split 

among the Nation’s Courts. 

Murphy argues that the lower court misapplied 

this Court’s holdings in Atkins and Hall and, in doing so, 

“exacerbate[d]” a split among the nation’s courts 

regarding “the relevant time period for assessing a claim 

of intellectual disability.”  Pet. Cert. 12.  Murphy is 

mistaken. 

A. The Standard Under Atkins and Hall 

The Court in Atkins held that the Eighth 

Amendment prohibits the execution of the intellectually 

disabled.  536 U.S. at 321.  The Court stated that, 

[t]o the extent there is serious 

disagreement about the execution of 

[intellectually disabled] offenders, it is in 

determining which offenders are in fact 

retarded. . . .  Not all people who claim to 

be [intellectually disabled] will be so 

impaired to fall within the range of 

[intellectually disabled] offenders about 

whom there is a national consensus. 

Id. at 317.  In reaching this conclusion, the Court noted 

the justifications (i.e., retribution and deterrence) for 

capital punishment and concluded that those 

justifications are not furthered through the execution of 

intellectually disabled capital murderers.  Id. at 318-19. 

First, retribution is not served through the 

execution of the intellectually disabled because “the 
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severity of the appropriate punishment necessarily 

depends on the culpability of the offender,” and “the 

lesser culpability of the [intellectually disabled] offender 

surely does not merit that form of retribution.”  Id. at 

319.  Second, deterrence is not served through the 

execution of the intellectually disabled because they are 

less able than a person with normal intelligence to 

control their conduct based upon the possibility of 

receiving the death penalty.  Id.  Additionally, the 

exemption of the intellectually disabled from capital 

punishment is justified due to the intellectually 

disabled’s “lesser ability” to “give meaningful assistance 

to their counsel” and the fact that they are “typically 

poor witnesses.”  Id. at 320-21.  The Court also stated 

that the possibility that an intellectually disabled 

individual would falsely confess provided a justification 

for the exemption.  Id. at 320. 

In providing guidance regarding the definition of 

intellectual disability, the Court cited with approval the 

American Association on Mental Retardation (AAMR)6 

and American Psychological Association (APA)7 

definitions of intellectual disability, which require (1) 

significantly subaverage general intellectual 

                                                 
6  The AAMR has changed its name to the American 

Association on Intellectual and Developmental Disability 

(AAIDD). 

7  The American Psychiatric Association published in 

2000 the Diagnostic and Statistical Manual of Mental 

Disorders IV-Text Revision (4th ed. 2000) (“DSM-IV-TR”).  

The Fifth Edition of the Diagnostic and Statistical Manual of 

Mental Disorders was published in 2013.  It will be cited to as 

“DSM-V.” 
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functioning, (2) concurrent significant limitations in 

adaptive functioning, and (3) onset before age eighteen.  

Id. at 309 n.3 (internal citations omitted); id. at 317 n.22.  

Nonetheless, the Court left “to the State[s] the task of 

developing appropriate ways to enforce the 

constitutional restriction upon [their] execution of 

sentences.”  Id. at 317 (quoting Ford v. Wainwright, 477 

U.S. 399, 416-17 (1986)). 

 In Hall v. Florida the Court reviewed whether 

Florida’s statute setting forth the requirements a capital 

murderer must meet in order to demonstrate an 

entitlement to relief based on an Atkins claim was 

constitutional.  134 S. Ct. 1986, 1990 (2014).  At issue 

was Florida’s “strict cutoff” whereby an individual would 

be precluded from presenting additional evidence of 

intellectual disability if he or she did not present 

evidence of having obtained an IQ score of 70 or below.  

Id. at 1994.  The Court held that Florida’s strict cutoff 

violated the Eighth Amendment because the cutoff 

ignored the medical community’s practice recognizing 

the standard error of measurement inherent in IQ 

testing and recognizing that an individual with an IQ 

score above 70 may nonetheless be diagnosed with 

intellectual disability if he or she suffers from significant 

limitations in adaptive behavior.  Id. at 1994-96.  The 

Court also examined the other States and determined 

that there is a consensus in favor of, and consistency in 

the trend of, rejecting a strict IQ score cutoff.  Id. at 

1996-98.  Importantly, “Atkins itself acknowledge[d] the 

inherent error in IQ testing.”  Id. at 1998.  And while 

Atkins “did not provide definitive procedural or 

substantive guides for determining when a person” is 

exempt from capital punishment due to intellectual 



18 

 

disability, it “did not give the States unfettered 

discretion to define the full scope of the constitutional 

protection.”  Id.  The standards (i.e., APA and AAMR) 

cited to by Atkins rejected a strict IQ score cutoff and, 

importantly, the Court in Atkins noted that the States’ 

statutory definitions of intellectual disability “generally 

conform[ed] to those clinical standards.  Id. at 1999.  The 

Court stated that Atkins provides “substantial guidance 

on the definition of intellectual disability.”  Id. 

Finally, the Court applied its independent 

judgment in finding Florida’s rule unconstitutional.  Id. 

at 2000.  In doing so, the Court noted that its judgment 

is “informed by the views of medical experts.”  Id.  And 

critical to that issue is the fact that Florida’s rule “goes 

against the unanimous professional consensus.”  Id. 

B. There is no relevant split among the 

nation’s courts. 

Murphy argues that the state court’s decision in 

this case “exacerbate[d]” a split among the nation’s 

courts regarding “the relevant time period for assessing 

a claim of intellectual disability” by considering evidence 

of his intellectual functioning and adaptive behaviors 

years after he murdered Jason Erie.  Pet. Cert. 12.  

Because the Atkins decision rested its decision, in part, 

on the intellectually disabled’s lesser culpability at the 

time of the capital murder and inability to assist counsel 

at trial, Murphy argues that a court may only consider 

evidence of a petitioner’s intellectual and adaptive 

functioning at the time of the crime and trial to the 

exclusion of any other evidence.  He argues that several 

state courts of last resort and federal courts have held 
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that courts may only consider evidence regarding a 

capital murderer’s intellectual functioning and adaptive 

behavior at the time of the capital murder and the trial.  

Id. at 13-20.  But Murphy has identified no court that 

applies a rule like the one he advocates. 

First, it should be noted that this Court has not 

applied such a rule excluding any and all evidence of a 

petitioner’s intellectual functioning and adaptive 

behaviors at times before or after the capital murder.  

Indeed, in Hall, the petitioner presented the courts with 

nine IQ scores obtained over a span of forty years.  In 

fact, the petitioner’s IQ score of 71 cited to by the Court 

in Hall was obtained in 2002, thirty-four years after the 

capital murder in 1978.  Hall, 134 S. Ct. at 2001 

(“Florida seeks to execute a man because he scored a 71 

instead of 70 on an IQ test.”); Brief of Respondent at 8, 

Hall v. Florida, No. 12-10882 (2014); Brief of Petitioner 

at 19 n.11, Hall v. Florida, No. 12-10882 (2014) (noting 

that the petitioner’s expert relied on IQ tests of the 

petitioner conducted in 2001 and 2008); Brief of 

American Psychological Association et al. as Amicus 

Curiae in Support of Petitioner at 16-17, Hall v. Florida, 

No. 12-10882 (2014) (discussing Hall’s IQ scores from 

“various points in his life” and stating that “[u]nder the 

universally accepted clinical standards for diagnosing 

intellectual disability, the court’s determination that 

Mr. Hall is not intellectually disabled cannot be 

considered valid”).  Far from rejecting as irrelevant all 

of Hall’s IQ scores obtained other than the one score in 

1979, the Court (and clinicians) relied on his score of 71 

obtained in 2002.  Hall, 134 S. Ct. at 2001; see id. at 2008 

(Alito, J., dissenting) (“We have been presented with no 

solid evidence that the longstanding reliance on multiple 



20 

 

IQ test scores as a measure of intellectual functioning is 

so unreasonable or outside the ordinary as to be 

unconstitutional.”). 

Additionally, the cases cited to by Murphy belie 

the suggestion that there exists any relevant split 

among courts.  Pet. Cert. 17-18; id. at 17 n.4.  None of 

the cases indicate, as Murphy argues, that the only 

relevant and admissible evidence regarding a 

petitioner’s intellectual functioning and adaptive 

behaviors is that from the time of the capital murder and 

trial.  For example, the court in Goodin v. State did not 

refuse to consider evidence of the petitioner’s IQ scores 

obtained at times other than the capital murder.  102 

So.3d 1102, 1114 (Miss. 2012).  Indeed, the court noted 

that the petitioner presented five IQ scores obtained 

from 1971 to 2010 and found the petitioner’s evidence 

“so convincing” because it “cover[ed] such a span of 

time.”  Id. at 1113. 

In Coleman v. State the court stated that the 

state’s statute “contain[ed] no explicit directions 

concerning the types of evidence that the trial court may 

consider to determine whether the defendant 

manifested” the IQ and adaptive behavior prongs of 

intellectual disability.  341 S.W.3d 221, 223 (Tenn. 

2011).  The court also stated that it must consider “all 

the tests administered to the criminal defendant.”  Id. at 

238, 242. 

The court in Bowling v. Commonwealth explicitly 

noted that Atkins did not address “the time frame, if any, 

at which a finding of [intellectual disability] is relevant, 

i.e., time of offense, time of trial, or time of execution.”  
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163 S.W.3d 361, 376 (Ky. 2005).  Indeed, the court in 

that case aptly stated,  

[t]he issue is more semantical than real.  

Since [intellectual disability] is a 

developmental disability that becomes 

apparent before adulthood, it would be 

exceedingly rare for the condition to 

develop after the offense.  And since 

[intellectual disability], as contrasted with 

mental illness, is generally regarded as a 

permanent, relatively static condition, 

though it may be ameliorated somewhat 

through education and habilitation, it 

would be equally as rare for the condition 

to recede during the interim between the 

offense and the execution. 

Id. at 377 (internal citations omitted).  Similarly, the 

court in Wilson v. Commonwealth stated that “Bowling 

does not restrict evidence of [intellectual disability] to 

that existing at the time of the offense.”  381 S.W.3d 180, 

187-88 (Ky. 2012).  Further, the court stated that,  

[b]ecause [intellectual disability] is a 

relatively static condition, a test result of 

an IQ of 70 or below obtained near the time 

of the crime (or post-conviction) is relevant 

to whether a defendant had an IQ of 70 or 

below during his developmental period 

and, therefore, meets that portion of the 

statutory definition of seriously 

[intellectually disbled].   

Id. at 188 (emphasis in original).  And, what is more, the 

court in Wilson also explicitly noted that under an 
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approach like that suggested by Murphy (i.e., whereby 

only IQ scores obtained at the time the capital murder 

was committed) might prevent petitioners from proving 

that he or she is intellectually disabled if the petitioner 

had not been tested during the developmental period.  

Id. at 188 n.39.   

 The opinions of federal courts relied upon by 

Murphy are also of no assistance to him.  The court in 

United States v. Montgomery held that “[t]he fact that 

post-incarceration observers of Defendant’s adaptive 

behavior would be inadequate reporters for a 

standardized adaptive behavior scale does not mean 

that all information regarding Defendant’s post-

incarceration behavior should be ignored entirely.”  2014 

WL 1516147, at *49 (W.D. Tenn. 2014).  Similarly, the 

court in United States v. Northington stated that it 

would consider a petitioner’s adaptive behaviors while 

in prison.  2012 WL 4024944, at *1 n.2, *6 (E.D. Pa. 

2012).  And the court in United States v. Wilson stated 

that it would not “categorically preclude” an expert from 

considering a petitioner’s adaptive behaviors while in 

prison.  920 F. Supp. 2d 287, 299-302 (E.D. N.Y. 2012). 

The court in United States v. Hardy, stated that a 

petitioner’s current adaptive behaviors “might provide 

some information about his abilities during the 

developmental period.”  762 F. Supp. 2d 849, 881-82 

(E.D. La. 2010).  Notably, the court in that case relied on 

the AAMR in finding that an individual’s IQ is a 

“relatively stable, immutable trait.”  Id. at 881.  Finally, 

the court in Rodriguez v. Quarterman stated, “[g]iven . . 

. the substantial evidence supporting the state habeas 

court’s conclusion petitioner is not mentally retarded for 
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purposes of the holding in Atkins (i.e., the . . . 

information regarding petitioner’s behavior while 

incarcerated), this Court concludes the state habeas 

court’s ultimate conclusion rejecting petitioner’s Atkins 

claim” was not unreasonable.  2006 WL 1900630, at *13-

14 (W.D. Tex. 2006). 

 Murphy argues that the cases discussed above 

stand for the proposition that the only relevant evidence 

of a petitioner’s intellectual and adaptive functioning is 

that displayed at the time of the crime and trial.  Pet. 

Cert. 17-18.  He argues that, if he had been convicted in 

those jurisdictions (i.e., Mississippi, Idaho, Tennessee, 

or Kentucky), he would be exempted from execution 

because those jurisdictions would have excluded 

evidence regarding Murphy’s current functioning.  But, 

as shown above, the cases on which Murphy relies do not 

support his argument.  Those courts explicitly 

recognized that evidence of a petitioner’s current 

intellectual and adaptive functioning, even years after 

the time of the capital murder, is relevant to the Atkins 

inquiry.  Consequently, the “split” argued by Murphy is 

non-existent. 

II. The Lower Court’s Decision Is Entirely 

Consistent with this Court’s Precedent and 

Clinical Standards. 

 As noted above, the Court in Atkins left “to the 

State[s] the task of developing appropriate ways to 

enforce the constitutional restriction upon [their] 

execution of sentences.”  Id. at 317.  The Court in Hall 

did not contravene that fact.  The Court in Hall did, 

however, hold that the state law at issue in that case was 
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unconstitutional because Florida’s strict IQ cutoff 

ignored the medical community’s practices, contravened 

the holding in Atkins, and went against the “consensus” 

among states taking into account the standard error of 

measurement.  134 S. Ct. at 1994-99. 

Murphy argues that Atkins mandates the 

exclusion of evidence of a petitioner’s intellectual 

functioning and adaptive behavior at any time other 

than the time of the capital murder and trial.  His 

interpretation of the Atkins holding is not consistent 

with the medical community’s practices, dictated by the 

Court’s precedent, nor in line with any consensus. 

A. Murphy’s interpretation of Atkins is 

inconsistent with the medical 

community’s definition of intellectual 

disability. 

The Court in Hall stated that courts are 

“informed by the work of medical experts in determining 

intellectual disability.”  Id. at 1993.  And, as relevant to 

that case, “established medical practice” dictated the 

consideration of an IQ test’s standard error of 

measurement in assessing intellectual disability.  Id. at 

1995. 

Murphy argues that the state court in this case 

improperly considered evidence of IQ scores he obtained 

years after the capital murder and his trial.  Pet. Cert. 

12.  But he cites to no evidence that the medical 

community excludes any evidence of an individual’s 

intellectual or adaptive functioning in assessing 

intellectual disability.  Indeed, the medical community 

does not follow Murphy’s suggested approach.  DSM-V 
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at 38 (“All criteria (including [onset]) must be fulfilled by 

history or current presentation.”) (emphasis added); id. 

at 39 (“After early childhood, the disorder is generally 

lifelong, although severity levels may change over time. 

. . .  Early and ongoing interventions may improve 

adaptive functioning throughout childhood and 

adulthood.  In some cases, these result in significant 

improvement of intellectual functioning, such that the 

diagnosis of intellectual disability is no longer 

appropriate.”);8 A. Frances, Essential of Psychiatric 

Diagnosis:  Responding to the Challenge of DSM-5, at 30 

(“The pattern of test scores is more important than the 

score on any given test.”) (rev. ed. 2013); id. at 31 (“When 

there is marked variability, the higher scores are likely 

to be the more indicative, since there are many reasons 

why a given score might underestimate a person’s 

intelligence, but no reason why scores should 

overestimate it.”); Hardy, 762 F. Supp. 2d at 881 n.152 

(citing AAMR 10th ed. at 51-59).  He certainly points to 

no support for the assertion that an intellectually 

disabled person can improve his intellectual functioning, 

while on death row, from an IQ of 71 to an IQ of 94 or 

95. 

Dr. Allen testified that evidence of an individual’s 

intellectual and adaptive functioning is relevant to the 

determination of intellectual disability even if the 

evidence is obtained after the individual’s 

                                                 
8  There has been no suggestion in this case that Murphy 

received “early and ongoing interventions” during his 

childhood that may have resulted in significant improvement 

of intellectual functioning, much less interventions following 

the time of his murder of Jason Erie (and the IQ test in 1998). 
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developmental period.  E.g., 4 SHRR at 39-40 

(“[Intellectual disability is] basically static.  You’re not 

going to get much movement, maybe within the 

standard error of measurement.”), 48-50 (Dr. Allen’s 

testimony that an individual’s adaptive behavior after 

the age of eighteen is relevant in assessing intellectual 

disability because it is useful to reconcile that 

information with the reports of adaptive behavior 

deficits during the developmental years to determine 

whether those reports are consistent). 

The fact that the medical community does not 

disregard an individual’s current intellectual 

functioning and adaptive behavior in assessing 

intellectual disability is indicative of the fact that the 

state court’s determination in this case was appropriate 

and consistent with established medical practice.  

Moreover, it shows that Texas has not exercised 

“complete autonomy” in defining intellectual disability.  

Hall, 134 S. Ct. at 1999. 

B. Murphy’s interpretation of Atkins is 

not dictated by the Court’s precedent. 

The Court in Hall also found Florida’s strict IQ 

cutoff to be unconstitutional because, although “Atkins 

did not provide definitive procedural or substantive 

guides for determining” the merits of a petitioner’s claim 

of intellectual disability, it also “did not give the States 

unfettered discretion to define the full scope of the 

constitutional protection.”  Id. at 1998.  Further, Atkins 

noted that the States’ statutory definitions of 

intellectual disability “generally conform[ed] to the 

clinical definitions.”  Id. at 1999.  And because Atkins 
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relied upon definitions of intellectual disability that 

rejected a strict IQ cutoff, Florida’s rule violated a 

“fundamental premise of Atkins.”  Id.  The Court in Hall 

declined to give the States “complete autonomy to define 

intellectual disability as they wish” and read Atkins “to 

provide substantial guidance on the definition of 

intellectual disability.  Id.  Nonetheless, the Court noted 

that “[t]he legal determination of intellectual disability 

is distinct from a medical diagnosis,” id. at 2000, and 

recognized that “the science of psychiatry . . . informs but 

does not control ultimate legal determinations.”  Id. 

(citing Kansas v. Crane, 534 U.S. 407, 413 (2002)). 

Unlike the rule at issue in Hall, the state court’s 

holding in this case does not contravene any part of 

Atkins.  Nothing in Atkins restricts the evidentiary scope 

of the intellectual disability inquiry to only evidence of a 

petitioner’s intellectual and adaptive functioning at the 

time of the capital murder and trial.  Indeed, as 

discussed above, the Court in Hall explicitly relied upon 

an IQ score obtained by the petitioner thirty-four years 

after the capital murder.  Id. at 2001.  And as the Court 

has recognized, intellectual disability is a static 

condition.9  Heller v. Doe by Doe, 509 U.S. 312, 324 

(1993).  Moreover, as discussed above, the lower court’s 

application of Atkins in this case “generally conform[s]” 

to the clinical definitions of intellectual disability, which 

recognizes the disability as generally static. 

                                                 
9  Notably, the Tenth Circuit in Ochoa v. Workman held 

that the state court’s decision in that case that intellectual 

disability is a static condition is not contrary to Atkins.  669 

F.3d 1130, 1138 (10th Cir. 2012). 
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Moreover, the rule at issue in Hall categorically 

precluded a petitioner from presenting evidence in 

support of his Atkins claim if he did not present an IQ 

score of 70 or below.  No part of Texas law nor the 

holding of the court below precluded Murphy from 

presenting any evidence.  Indeed, the fact that Murphy 

presented evidence of both his adaptive behavior and 

intellectual functioning, and the court’s consideration of 

all of that evidence, belies any suggestion that Murphy 

was precluded from presenting evidence as the 

petitioner was in Hall.  The court, in fact, considered 

Murphy’s evidence that he obtained an adjusted IQ score 

of 71 in 1998.  That the court found that score to be an 

inaccurate measure of Murphy’s intelligence does not 

mean that Murphy was precluded from presenting the 

evidence.  The court considered all of the evidence of how 

Murphy’s intellectual and adaptive functioning “should 

be measured and assessed.”  Hall, 134 S. Ct. at 1998.  

The manner in which the court did so did not contradict 

Atkins, Hall, or the clinical definitions of intellectual 

disability. 

The state court’s rejection of Murphy’s claim in 

this case does not represent the exercise of “complete 

autonomy” in defining intellectual disability.  Hall, 134 

S. Ct. at 1999.  The court considered all of the evidence 

presented and concluded that the evidence did not 

establish that he is intellectually disabled. 
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C. There is no consensus in favor of 

restricting the evidentiary scope of an 

Atkins determination to only evidence 

of a petitioner’s intellectual and 

adaptive functioning at the time of the 

capital murder and trial. 

The Court in Hall also concluded that Florida’s 

strict IQ score cutoff was unconstitutional because a 

consensus exists opposing such a strict cutoff.  Id. at 

1996-98.  But as discussed above, Section I(B), Murphy 

fails to show that any court has categorically excluded 

evidence of a petitioner’s intellectual and adaptive 

functioning after the time of the capital murder and 

trial.  Necessarily, then, he fails to show that a 

consensus exists in favor of excluding such evidence in 

assessing intellectual disability. 

D. Murphy’s Proposed Interpretation of 

Atkins Is Unworkable. 

Murphy proposes what is essentially a bright line 

rule:  a court may only consider evidence of a petitioner’s 

intellectual and adaptive functioning at the time of the 

capital murder and trial.  But this ignores several facts.  

First, it ignores that the very definition of intellectual 

disability requires evidence of “onset” of significant 

deficits in intellectual and adaptive functioning prior to 

age eighteen.  Under Murphy’s proposed approach, the 

onset requirement would be written out of the definition 

of intellectual disability.  Moreover, Murphy ignores the 

fact that a petitioner’s capital murder may have been 

committed years prior to his trial, or that the petitioner’s 

intelligence may not have been assessed at all or at any 
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time near the time of the capital murder.  See, Wilson, 

381 S.W.3d at 188 (noting that if courts took an 

approach like that suggested by Murphy, then 

“defendants whose IQ was never tested during the 

development period would not be able to prove that they 

are” intellectually disabled). 

Further, judges assessing Atkins claims must be 

free to make credibility determinations.  See Wilson, 381 

S.W.3d at 188 (“[I]f evidence exists that a defendant had 

an IQ of 70 or below during his developmental period, an 

IQ test result of above 70 around the time of the crime 

or post-conviction weighs against the earlier result.  In 

such a case, the trial court must analyze the weight and 

credibility of both results in determining whether the 

offender is [intellectually disabled.]”).  This case is 

emblematic of that fact.  As Dr. Allen testified, no valid 

measure of effort was given to validate Murphy’s IQ 

score in 1998.  4 SHRR at 58-59, 93 (Dr. Allen’s 

testimony that effort testing did not exist at the time of 

Murphy’s 1998 IQ test), 97-98 (Dr. Allen’s testimony 

that “[t]he 81 IQ must be a product of poor effort, since I 

got an IQ score currently of 94, and you don’t jump from 

81 to 94 in prison.”), 128 (“[T]he Rey 15 is an inadequate 

device to measure memory . . . and the 81, you cannot 

claim is a valid IQ based on today’s standards, because 

we’ve learned so much about the importance of effort.”).  

If, as Murphy proposes, there was a bright line rule 

excluding all evidence of a petitioner’s intellectual and 

adaptive functioning other than that at the time of the 

capital murder and trial, courts could be left with only 

an unreliable measure (like Murphy’s score in 1998) of 

the petitioner’s intelligence.  In such a case, a court 

might be obligated to disregard such an unreliable 
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measure.  Indeed, it is Murphy’s approach that would 

create a “risk that persons with intellectual disability” 

would be executed.  Hall, 134 S. Ct. at 1990; see Wilson, 

381 S.W.3d at 188 n.39. 

III. The State Court’s References to 

“Nondiagnostic Criteria” Is Entirely 

Consistent with the Court’s Precedent. 

 Murphy also complains that the state court relied 

on “nondiagnostic criteria” in rejecting his Atkins claim.  

Pet. Cert. 20-29.  Specifically, Murphy complains that 

the state court referred to the so-called Briseno factors 

and its own personal observations and experience in 

finding the claim to be without merit.  Id.  Murphy’s 

complaint does not warrant review. 

 First, it should be noted that the state court relied 

largely on the AAMR definition of adaptive deficits.  

SHCR-03 at 115-20.  Murphy’s Atkins claim and 

evidence failed to meet the standards enunciated by the 

AAMR.  Id.  That the state court also cited to the Briseno 

factors does not provide a basis for review of the 

propriety of those factors where the court also rejected 

Murphy’s claim on a standard that Murphy does not 

dispute is appropriate. 

Further, Murphy has not shown that the Briseno 

factors contravene Atkins or Hall.  In response to Atkins, 

the CCA adopted the definition of intellectual disability 

as then set out by the AAIDD and the Texas Health and 

Safety Code.  Ex parte Briseno, 135 S.W.3d at 7.  

Recognizing that the adaptive criteria are “exceedingly 

subjective,” the CCA provided seven additional 

“evidentiary factors” that factfinders might also use in 
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determining whether an individual is intellectually 

disabled.  Id. at 8-9. 

The first factor––whether those who knew the 

defendant at a young age believed he was intellectually 

disabled and acted accordingly––actually reflects the 

AAIDD definition, which requires the presence of 

adaptive deficits before age eighteen.  Atkins, 536 U.S. 

at 308 n.3; Ex parte Briseno, 135 S.W.3d at 7-8.  While 

Murphy contends that lay persons do not know how to 

diagnose intellectual disability, especially when it is 

only mild, they can certainly testify to behaviors and 

abilities that they witnessed when the defendant was 

young.  And whether those individuals acted in 

accordance with their belief in the defendant’s 

limitations simply adds or detracts from their 

credibility.    

The next three factors––impulsiveness, 

leadership, and rational responses to external stimuli––

all come from Atkins.  Ex parte Briseno, 135 S.W.3d at 8.  

The diminished capacity to control impulses is 

mentioned repeatedly by the Court as reducing the 

culpability of the intellectually disabled.  Atkins, 536 

U.S. at 306, 318, 320.  The Court also stated that, in 

group settings, the intellectually disabled are typically 

followers, not leaders.  Id. at 318.  And whether an 

individual has rational responses to external stimuli can 

be seen in the Court’s focus on an intellectually disabled 

person’s capacity to understand the reactions of others, 

to engage in logical reasoning, and to process 

information, all of which are referenced throughout the 

Court’s opinion.  Id. at 306, 318, 320.  
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The fifth factor, communication, is especially 

relevant, as it is part of the AAIDD and APA definitions 

of adaptive functioning.  Atkins, 536 U.S. at 308 n.3; Ex 

parte Briseno, 135 S.W.3d at 8.  The diminished capacity 

to communicate was relied on in Atkins to justify a 

categorical ban, as the Court noted that intellectually 

disabled defendants are “less able to give meaningful 

assistance to their counsel and are typically poor 

witnesses.”  Id. at 318, 320-21.  The final two factors––

the ability to lie and whether the capital offense required 

forethought and complex execution––reflect the Court’s 

desire to draw a line between the “cold calculus” of 

premeditated murder and the more impulsive nature of 

the intellectually disabled.  Atkins, 536 U.S. at 319; Ex 

parte Briseno, 135 S.W.3d at 8-9. 

Notably, the Fifth Circuit has continually 

approved the use of the Briseno framework:  “the 

application of the Briseno factors, even in the absence of 

specific employment of the [AAIDD]’s methodology for 

determining deficiencies in adaptive behavior, cannot be 

an ‘unreasonable application’ of Atkins[’s] broad 

holding.”  Chester v. Thaler, 666 F.3d 340, 347 (5th Cir. 

2011).  Despite the unqualified endorsement by the Fifth 

Circuit, Murphy claims that Hall undermines Ex parte 

Briseno.  Hall held that the Florida scheme for 

determining intellectual disability under Atkins was 

unconstitutional because it adopted a “strict IQ test 

score cutoff of 70[.]”  134 S. Ct. at 1994. But this was the 

only issue before the Court.  As the Fifth Circuit has 

explained: 

No reasonable jurist could theorize that the 

reasoning animating Hall could possibly be 
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extended to Briseno.  The cutoff at issue in 

Hall was problematic largely because it 

restricted the evidence––especially 

regarding adaptive functioning––that 

could be presented to establish intellectual 

disability.  There is no similar restriction of 

evidence under Briseno.  To the contrary, 

the Briseno factors merely provide further 

guidance to sentencing courts as to what 

kinds of evidence the court might consider 

when determining adaptive functioning. 

Mays v. Stephens, 757 F.3d 211, 218 (5th Cir. 2014), cert. 

denied, 2015 WL 133144 (Jan. 12, 2015).   

Murphy criticizes the Briseno factors as lacking 

any basis in scientific standards concerning intellectual 

disability.  But Murphy’s approach would take the 

decision of whether a defendant is intellectually disabled 

out of the hands of the fact-finder and place it into the 

hands of medical professionals––a result this Court does 

not require.  Hall, 134 S. Ct. at 2000.  Further, Murphy’s 

concerns regarding the impact and purpose of Briseno 

are unfounded.  Multiple prisoners in Texas have been 

determined to be intellectually disabled following the 

Briseno decision.  See, e.g., Ex parte Van Alstyne, 239 

S.W. 3d 815, 823-24 (Tex. Crim. App. 2007) (per curiam); 

Ex parte Valdez, 158 S.W.3d 438 (Tex. Crim. App. 2004) 

(per curiam); Ex parte Bell, 152 S.W. 3d 103, 104 (Tex. 

Crim. App.  2004) (per curiam); Ex parte Modden, 147 

S.W.3d 293, 399 (Tex. Crim. App. 2004); Ex parte 

DeBlanc, 2005 WL 768441, at *1 (Tex. Crim. App. March 

16, 2005) (per curiam).  And given that the intellectually 

disabled comprise less than 3% of the population, Atkins, 
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536 U.S. at 309 n.5, it is not unusual that many 

offenders who claim intellectual disability are 

determined not to warrant that diagnosis.  See id. at 316 

(noting that, in the thirteen years prior to Atkins, only 

five States had executed offenders with IQs below 70). 

 Similarly, Murphy’s complaint regarding the 

state court’s reference to its personal experience and 

observations is without merit.  As noted above, the 

Court’s precedent teaches that the responsibility to 

determine whether a petitioner is intellectually disabled 

belongs to the finder of fact—in this case, the trial court 

judge.  Hall, 134 S. Ct. at 2000; Ortiz v. U.S., 664 F.3d 

1151, 1168 (8th Cir. 2011) (stating that Atkins did not 

delegate “to the scientific community the finding of 

whether an individual is” intellectually disabled).  That 

a finder of fact would bring to bear his or her own 

personal experience and observations in rendering a 

decision in any case is unsurprising.  Moreover, the 

observations made by the state court are entirely 

consistent with clinical standards and the Court’s 

precedent.  For example, the court remarked that it had 

the opportunity to observe Murphy’s ability to consult 

with his attorneys and witnesses and his ability to 

understand the nature of the proceedings.10  SHCR-03 

at 122.  These observations directly relate to the holding 

in Atkins, which was based in part on a capital 

defendant’s ability to give meaningful assistance to his 

                                                 
10  Murphy argues that he had a tendency to disguise his 

intellectual disability.  But Murphy ignores the fact that 

testing performed on him showed that he had a tendency to 

exaggerate or magnify his problems and difficulties.  RX 28, 

Dr. Proctor report at 11, Proctor record review notes at 19-20. 
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attorneys.  536 U.S. at 320-21.  The court’s observation 

was, therefore, relevant and proper in determining 

whether Murphy was “so impaired as to fall within the 

range of [intellectually disabled] offenders about whom 

there is a national consensus.”  Id. at 317. 

 The court also employed its observations to make 

the credibility determination that the etiology of 

Murphy’s intellectual and behavioral difficulties was his 

difficult childhood and upbringing as opposed to 

intellectual disability.  SHCR-03 at 122-23.  The ability 

of a court to make such credibility determinations is an 

inherent and necessary function of a fact finder.  Parker 

v. Matthews, 132 S. Ct. 2148, 2153 (2012) (per curiam) 

(“[E]xpert testimony does not trigger a conclusive 

presumption of correctness, and it was not unreasonable 

to conclude that the jurors were entitled to consider the 

tension between [the experts] and their own common-

sense understanding of emotional disturbance.”) 

(emphasis in original).  Murphy fails to show any 

impropriety in the lower court’s findings and certiorari 

review is unwarranted. 

Conclusion 

 The petition for writ of certiorari should be 

denied. 
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