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REPLY BRIEF 

Unfortunately, we do not have the space in this 
filing to discuss all of DeBruce’s assertions in the 
brief in opposition.  But we can start by repeating 
the district court’s admonition that none of DeBruce’s 
assertions about having a bad childhood, attempting 
suicide, abuse, or mental problems are supported by 
any “medical,” “hospital, social services or school rec-
ords.”  Pet. App. 229a, 231a.  DeBruce has also never 
taken the stand and made any of these assertions 
himself.  This raises an obvious question: How did 
DeBruce prove that his trial counsel were constitu-
tionally ineffective when most of his new factual al-
legations are not even based on the documents he 
says his trial counsel should have gathered?  

Instead, to the extent these assertions are sup-
ported, they are based on the testimony of DeBruce’s 
two sisters at the state-court post-conviction hearing. 
The state court expressly rejected that testimony as 
not credible.  See Pet. App. 227a (district court noting 
that the “Rule 32 [state] court was not persuaded by 
that testimony”); 209a (quoting state court rejection 
of sisters’ testimony).  DeBruce’s sisters are convict-
ed felons who did not even attend their brother’s 
murder trial. The brief in opposition’s extensive reli-
ance on unreliable testimony that a judge heard in 
person and expressly refused to credit is only one 
more example of how these arguments are incon-
sistent with AEDPA. 

 This reply will discuss some of the brief in opposi-
tion’s most important assertions. To make that pro-
cess easier, we are attaching excerpts of the state-
court testimony of one of DeBruce’s lawyers, Erskine 
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Mathis. The other lawyer, of course, never testified.  
We are attaching every page of Mathis’s testimony 
cited in the brief in opposition and any other portions 
that arguably relate to the penalty phase of trial.  
This testimony is all that we know about trial coun-
sel’s investigation and penalty-phase strategy.  

 
A. DeBruce did not establish deficient perfor-

mance. 
 
 As we explain in the petition, the central failing 
of the court of appeals’ decision is that there is no ev-
idence about what DeBruce’s trial counsel did to pre-
pare for the penalty phase and no evidence about 
what DeBruce and his family told them.  “The legal 
principle here is not complicated or controversial: a 
habeas petitioner who fails to document his attor-
ney’s actions cannot successfully claim that the at-
torney was ineffective.” Pet. App. 73a (Tjoflat, J., dis-
senting).  See Burt v. Titlow, 134 S. Ct. 10, 17 (2013); 
id. at 19 (Sotomayor, J., concurring). 

The brief in opposition argues that our petition 
turns on factual disputes, but there are no relevant 
factual disputes at issue here. It is undisputed that 
DeBruce’s counsel met with him and his parents 
“many times.” Pet. App. 53a. It is undisputed that 
neither DeBruce, nor his parents, nor his trial coun-
sel has ever testified about what was discussed at 
those meetings. It is undisputed that something 
happened at one of those meetings that led trial 
counsel to request that DeBruce be examined by a 
mental-health worker for the purposes of the penalty 
phase of trial.  And it is undisputed that, when the 
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prosecutor tried to introduce the mental health re-
port at trial, DeBruce’s counsel fought to exclude it.  
It is also undisputed that no one ever asked trial 
counsel to describe their penalty-phase strategy or 
whether they “followed up” on the mental-health re-
port that they commissioned. 

On this undisputed record, it is impossible to 
overcome the strong presumption that DeBruce’s 
lawyers were effective or to establish that the state 
courts were objectively unreasonable.  Nothing that 
DeBruce says in defense of the court of appeals’ opin-
ion withstands scrutiny. 

 1.  First, DeBruce argues that, in fact, the court of 
appeals did “mention” AEDPA and apply “double 
deference.” BIO 2, 12. But he is citing the wrong part 
of the opinion. See BIO 12. The state courts conclud-
ed that DeBruce did not meet his evidentiary burden 
to establish deficient performance at the penalty 
phase because there was no testimony about what 
investigations his trial counsel conducted or why.  
See Pet. App. 443a-44a.  In the part of the court of 
appeals’ opinion that reviews this conclusion, the 
court of appeals rejects it without even attempting to 
explain how it is an objectively unreasonable view of 
this record. See Pet. App. 21a-22a; Wiggins v. Smith, 
539 U.S. 510, 520-21 (2003).  Instead, the court of 
appeals reasons that the record is not entirely “si-
lent,” which is not the Strickland standard or any 
other burden-of-proof standard, and embarks on its 
own apparently de novo “review of the entire state 
court record,” which is not the AEDPA standard.  
Pet. App. 22a-23a; 28 U.S.C. § 2254(e)(1); Strickland 
v. Washington, 466 U.S. 668, 687 (1984). 
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2.  Second, DeBruce argues that Mathis was inef-
fective because he purportedly did not read the men-
tal health report that he commissioned, i.e., the 
“Garner report,” “until after the penalty phase.”  BIO 
7, 18.  As an initial matter, the court of appeals did 
not agree with this assertion. Instead, the court of 
appeals found DeBruce’s trial counsel to be ineffec-
tive because they purportedly did not “follow up” on 
the “information” in the report after they read it. Pet. 
App. 25a.   

In any event, Mathis expressly testified that he 
reviewed the report before trial.1 When the State’s 
attorney asked Mathis whether he had known of 
“any reason to pursue a psychological defense,” 
Mathis testified “no” because he had “asked for a 
psychiatric examination” and “the state’s expert in-
dicated that [DeBruce] was all right.”  Reply App. 
15a.  Mathis later explained in more detail that it 
was the Garner report that led him not to pursue a 
psychological defense at trial.  Reply App. 19a-20a.  
This testimony would make no sense if, as DeBruce 
claims, Mathis had not read the report “until after 
the penalty phase.” BIO 18.  Based on this testimo-
                                                 
1 The report was mentioned only three times during Mathis’s 
day-long testimony. See Reply App. 8a-9a, 15a, 19a-20a.  Alt-
hough the brief in opposition criticizes us for stating that 
Mathis was never questioned about the report, BIO 3, we said 
that he was never questioned about it in relation to the current 
penalty-phase ineffective assistance claim. To be clear, 
DeBruce’s new attorneys never asked Mathis whether or when 
he read the Garner report, whether he talked to his client about 
the report, what he did to follow up on the report, or why he 
tried to prevent the prosecution from introducing the report at 
trial.  They also never offered the report into evidence.  All of 
this is undisputed by the brief in opposition. 
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ny, the state appellate court expressly found that 
Mathis “had no reason to doubt DeBruce’s mental 
competency after reviewing the preliminary report.” 
Pet. App. 462a (emphasis added).  And, of course, we 
have to assume that DelGrosso read the report too 
because there is nothing in the record about what he 
did to prepare for his opening and closing arguments 
at the penalty phase of trial. See Cullen v. Pinholster, 
131 S. Ct. 1388, 1403 (2011). 

3.  Third, DeBruce argues that there is evidence 
in the record of his trial counsel’s penalty-phase 
strategy and investigation. But his citations do not 
support his contention. He cites a single line of ques-
tions to one of his trial lawyers, Mathis, about 
whether he hired a private investigator or subpoe-
naed records.  BIO 14 (arguing that “no one gathered 
DeBruce’s medical, school, and hospital records”).  
See Reply App. 2a, 6a-8a.  But DeBruce’s penalty 
phase claim does not even rely on medical, hospital, 
or social services records. And DeBruce’s new attor-
neys never asked his trial counsel what avenues he 
investigated to prepare for the penalty phase of trial 
or why. They never asked Mathis what DeBruce or 
his parents told him about his background or what 
the lawyer did with that information. They never 
asked Mathis whether he read and followed up on 
the report that he commissioned about DeBruce’s 
mental health. We also have no time records, memos, 
billing records, letters, notes—nothing to account for 
the attorneys’ efforts or strategy.  All of this is un-
disputed by the brief in opposition. 

The “double deference” of Strickland and AEDPA 
is dispositive on this issue. Burt, 134 S. Ct. at 13. We 
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do not know what DeBruce told his lawyers about his 
background, and DeBruce’s allegations of abuse and 
a bad childhood are not based on the kinds of medi-
cal, hospital, or social services records that an inves-
tigator would have gathered. DeBruce’s lead trial 
counsel was an experienced criminal defense lawyer, 
was sought out and retained by DeBruce’s family, 
and had a perfect record in avoiding the death penal-
ty in capital trials until this case. With all of these 
gaps in the record, it flouts AEDPA, Strickland, and 
common sense to conclude that he and his co-counsel 
were constitutionally ineffective.  

Instead, the key questions here are what DeBruce 
told his lawyers and when, and those questions are 
unanswered. “DeBruce’s petition turns on the sub-
stance of conversations between DeBruce and his at-
torneys that we know nothing about,” including con-
versations about the Garner report.  Pet. App. 119a 
(Tjoflat, J., dissenting). As the district court ex-
plained, “DeBruce is responsible for the representa-
tions he made to others, and, in particular, his coun-
sel.”  Pet. App. 226a.  He is also responsible for in-
troducing some evidence about what those represen-
tations were.  DeBruce was represented by four at-
torneys at his post-conviction evidentiary hearing, 
see Reply App. 1a, and they strategically declined to 
ask his trial counsel any questions about his penalty-
phase strategy or client communications. That 
should have been the end of this ineffective assis-
tance claim. 

 4.  Finally, DeBruce says that we never argued in 
the court of appeals that his complete failure to ac-
count for the lawyer who gave the opening and clos-
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ing at the penalty phase, DelGrosso, dooms his inef-
fective-assistance claim. See BIO 13. But the state 
court expressly reasoned that this failure was fatal, 
noting that DelGrosso did not testify and “Mathis 
[was not] questioned about what investigations that 
he and DelGrosso conducted.” Pet. App. 444a. On 
federal habeas review, we consistently argued that 
DeBruce failed to prove his claim and that the state 
court’s judgment was reasonable. The court of ap-
peals clearly believed that we sufficiently argued this 
point because both the majority and dissent exten-
sively address it in their opinions. Regardless, 
DeBruce’s failure to account for DelGrosso is only 
one of many reasons that the court of appeals’ judg-
ment is due to be reversed. 

B. DeBruce falls far short of establishing prej-
udice. 

 
 DeBruce also failed to establish prejudice from 
his counsel’s performance or show that the state 
courts’ conclusion on this prong was unreasonable 
under AEDPA. Strickland, 466 U.S. at 691-96. The 
gist of his claim is that a jury would not have voted 
11 to 1 for the death penalty if his attorneys had 
(1) put on evidence that he did not graduate high 
school and has below-average intelligence, (2) called 
his two sisters to provide unreliable testimony about 
a purportedly abusive family, instead of his mother 
to beg for mercy on behalf of a loving family, and 
(3) claimed that DeBruce had mental health issues 
that he does not, in fact, have.  This is basically an 
argument that a habeas petitioner establishes preju-
dice whenever he can find some new or different evi-
dence that his trial counsel did not present. 
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This is also a far cry from Wiggins, 539 U.S. 510, 
and Williams v. Taylor, 529 U.S. 362 (2000). Does 
the State really need to hold a new penalty-phase 
hearing so that DeBruce’s convicted-felon sisters can 
give testimony that the state courts already found 
not credible?  Is a jury really likely to recommend 
that DeBruce be sentenced to life without parole 
based on his below-average intelligence, when the 
jury at his trial voted 11-1 for the death penalty even 
though it “was able to make its own observation of 
DeBruce’s intelligence”? Pet. App. 234a. The state 
courts were not objectively unreasonable in holding 
that this evidence will not overcome the fact that 
DeBruce shot a handicapped man in the back during 
a string of gang-related robberies. 

*  *  * 

 The State of Alabama does not routinely petition 
this Court when it loses habeas cases in the Eleventh 
Circuit.  And we do not often ask for summary rever-
sal when we do.  But this case raises real concerns 
about why the State should consent to state-court 
evidentiary hearings on constitutional claims, in-
stead of invoking procedural bars and other “gotcha” 
arguments, if the results of those hearings will not 
be respected by the court of appeals on federal habe-
as.  The state courts were not objectively unreasona-
ble when they held that DeBruce failed to prove that 
his experienced trial counsel were ineffective.  The 
Court should say that, and reverse the court of ap-
peals. 
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  Respectfully submitted, 
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[56]                   ERSKINE MATHIS, 

having been first duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. FINKELMAN: 

 *          *           * 
 [61] able to use an investigator on this case? 

 A No, sir. 

 Q As far as money, how much did the DeBruce 
family pay you to represent your son? 

 A About $1,500. I charged them 10,000, and they 
paid about $1,500. 

 Q Was that enough money to hire investigators 
and other experts? 

 A No. 

 Q And so no investigator was used in the 
DeBruce case? 

 A No, sir. 

 Q And in January, after you got in the case in 
January of ’92 up until the time of trial, did you have 
time to investigate the AutoZone robbery and the 
shooting yourself in the remaining time before trial? 

 A I did the best I could. 

 Q Did you have time to investigate it? 



3a 
 
 

 A No. 

 Q Did you have time to interview any of the 
prosecution witnesses yourself? 

 A No, sir. 

 Q Did you have time to talk to the codefendants’ 
lawyers about any statements that they  

*          *           * 

[63] yourself? 

 A No. I had time. I didn’t do it. 

 Q Did you have time to interview any of the 
witnesses who were not called by the prosecution 
yourself? 

 A I think I -- not any prosecution witnesses, no, 
sir. 

 Q Any of the people on the prosecution witness 
list? 

 A No, sir. 

 Q I’m sorry. Did you have time to search for 
defense witnesses yourself? 

 A Not really, no. 

 Q For example, after reviewing the records, are 
you now aware that Tim Calhoun was working in the 
AutoZone on the day of the robbery? 
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 A I know it now. I did not know it then. 

 Q And do you now know that he was never called 
by the prosecution as a witness? 

 A Yes, sir. 

 Q And did you have time to talk with him before 
the trial? 

 A No. 

  MR. FINKELMAN: Your Honor, if I may 
have a minute. Your Honor, if I could have this 

*          *           * 
 [103] nothing about him personally but about his 
school background, his education. 

THE COURT: Why don't we just let the 
records speak for themselves, how about that? 

MRS. BODDEN: Well, because one of the 
issues has to do with the fact that Mr. DeBruce did 
not attend high school, and she would have to testify 
that she has looked for, you know, whether he has 
gone to high school, and based on her research, her 
review, there are no records, there are no high school 
records in the custody of the Birmingham city 
schools. 

THE COURT: We can just have a 
stipulation. I mean, she can testify that's what she 
would say. Is there anything wrong with that? 

MRS. STEPHENS: No, your Honor. 
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THE COURT: What's her name? 

MRS. BODDEN: Mrs. Josephine Hollins, H-
o-1-1-i-n-s. 

THE COURT: And her testimony would be 
that she would testify that she could find no records 
that Mr. DeBruce attended high school in the city 
school system of Birmingham. 

MRS. BODDEN: Yes, sir. 

THE COURT: And her capacity in that [104] 
system is what? 

MRS. BODDEN: Her title is custodian of 
records and hearing officer. 

THE COURT: Do you want to bring those 
records up and put them in? 

MRS. BODDEN:  Yes. My co-counsel just 
pointed out the point being that if he had gone to 
high school, Mrs. Hollins would have those records. 
So I'll go -- 

THE COURT: Where is she? 

MRS. BODDEN: She may be on the second 
floor, so I'll run and get her now. 

THE COURT: Just tell her to bring the 
records down and turn them over to the court 
reporter. 
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(Defendant's Exhibit No. 20 was marked 
and received into evidence.) 

MR. FINKELMAN: Your Honor, I don't 
know if this might be an appropriate two minute 
juncture to make my record about why Mr. Kenneth 
Ives should be -- 

THE COURT: I'm in recess right now. 

MR. FINKELMAN: Okay. Afterwards. 
Thank you. 

*          *           * 
 [136] not asking those questions? 

 A No. 

 Q Mr. Mathis, when do you normally start 
working on litigation in a case? 

 A When I get it. When I get the case. You can a 
lot of times tell early on whether you’re looking at a 
death case or whether you’re looking at a case where 
the prosecutor has charged capital murder for 
strategic purposes himself knowing that he really 
doesn’t have a capital case, but when you get one and 
you can look at it and say well, there’s a good 
possibility this guy could end up in the electric chair, 
then you start working on it. 

 Q And do you normally have a social worker or 
investigator or other specialist help you gather the 
evidence? 
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 A We normally have an investigator who does 
that, an investigator plus the other people in my 
office. 

 Q And does that person normally gather the 
client’s school records? 

 A Yes. We would normally subpoena -- we would 
find out from the client which schools he attended 
and immediately issue subpoenas for all the school 
record, and we would do that and set a date [137] 
way ahead of trial so that the stuff would be brought 
to the courthouse so we could get it. 

 Q And does that person normally interview 
siblings and pastors and teachers and other 
litigation witnesses? 

 A Yes. 

 Q And did that person normally gather medical 
and health records? 

 A Yes. 

 Q And did you have such a person working with 
you on this case? 

 A No. We just didn’t have time. We did not have 
the time. We didn’t do it. 

 Q Did you have time to gather Mr. DeBruce’s 
school records yourself? 

 A None. 
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 Q You didn’t have a strategic reason for not 
doing so? 

 A No.  

 Q Did you have time to gather medical records 
yourself? 

 A We got in it too late. We did good to prepare 
with what we did do. 

 Q You didn’t have a strategic reason? 

 A No. 

[138] Q Let me ask this question: If you had known 
-- first of all, let me show you if I may have a minute, 
your Honor. Mr. Mathis, if I could just show you 
what at trial was Defendant’s Exhibit 6 just for the 
record. 

 A Yes, sir. 

 Q Can you put on the record what that document 
is? 

 A Yes, sir. I believe we had moved for a pretrial 
for a psychiatric evaluation, and I think that’s what 
this is, the psychiatric evaluation and -- 

 Q Does it also include anything about Mr. 
Mathis being hospitalized -- excuse me. Sorry. I 
apologize -- Mr. DeBruce being hospitalized on two 
occasions in the pretrial period? 
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 A Yes, sir, it does. This is signed by Gary 
Garner, coordinator of Talladega Mental Health 
Center. 

 Q You can read it if you want. That was the only 
fact. 

 A Yes, sir, that’s the record. 

 Q Now, you have obtained medical records and 
found out not only had he been hospitalized on two 
occasions pretrial, but that since December 21st, 
[139] 1991 and March 13th, the day he was 
sentenced, not only was he hospitalized for what was 
called lower bowel obstructions, but that he had lost 
18 pounds in the ten weeks between December and 
March 13th. Had you tried to obtain the help of a 
medical specialist, a doctor, to try to find out why at 
least for purposes of mitigation? 

 A Yeah. He probably needed somebody to look at 
him. I don’t know what kind of shape he was in. I 
thought he was all right, but obviously he was not. 

 Q Do you recall saying to the court on the day of 
sentencing that Mr. DeBruce had in fact -- his 
condition had worsened, that he had a serious 
stomach problem, you thought it could be an ulcer, 
but you didn’t know? 

 A Yes, sir, I recall that. 

 Q Was there a strategic reason at that point? 

 A No. 
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 Q Not to look further into that? 

 A No, except for the fact that at that point on the 
day of sentencing it was all over but the shouting. 
Whatever was going to happen was going to happen 
that day. There wasn’t no point in me looking at 
nothing else. 

[140] Q I understand. Now, do you recall at trial 
was one of the aggravating factors brought in by Mr. 
Rumsey, the district attorney, was one of the two 
aggravating factors that Derrick DeBruce had pled 
guilty to robbery in the second degree in 
Birmingham? 

 A Yes. 

 Q And that occurred while he was awaiting trial 
in this case? 

 A Yes, sir. 

 Q And to your knowledge was that the only 
felony conviction at the time Mr. DeBruce was 
sentenced that he had? 

 A Yes, sir. 

 Q And did you have time to investigate the facts 
and circumstances of the Jefferson County plea? 

 A No. 

 Q Your Honor, I would like to show Mr. Mathis 
what’s been marked for identification as Defendant’s 
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Exhibit 12. Mr. Mathis, first of all, can you state for 
the record what Defendant’s Exhibit 12 is? 

 A Yes, sir. This is actually the typed up 
transcribed minutes of the plea by Derrick DeBruce 
in Jefferson County as well as the case action [141] 
summary sheet for that plea in Judge Hard’s court. 

 Q And did District Attorney Rumsey ever show 
you the plea and sentence minutes? 

 A No. I doubt he had the sentence. We normally 
don’t have the sentence minutes. I’m sure I saw the 
case action summary sheet, but I know I didn’t see 
the other. 

 Q So you never had obtained the plea minutes? 

 A No. 

 Q And did you have a strategic reason for not 
obtaining the plea minutes? 

 A No, except that I don’t know that it’s ever 
done. 

MRS. STEPHENS: Your Honor, we're going to 
object to relevance. The plea was entered into before 
the trial of this case. It's a collateral crime in 
Birmingham. Mr. Mathis did not represent DeBruce 
at that time. It involves a completely different 
lawyer, and it's irrelevant to these proceedings. 

MR. FINKELMAN: I think I can explain the 
relevancy in two seconds. 
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THE COURT: Go ahead. 

 Q (By Mr. Finkelman) If you had read those 
plea minutes -- first of all, reading those plea [142] 
minutes, do you see any issues -- 

 A Yes, I do. 

 Q Could you explain to the court what the issue 
is? 

 A I sure can, and I’ve been shocked by it. Judge 
Hard says to the defendant, “Let’s face it. You have 
two serious cases pending against you in another 
county.” The defendant says, “Yes, sir.” And Judge 
Hard says, “This has nothing to do with either of 
those cases, you know.” “Yes, sir.” Now you have the 
right to a jury trial, and they went forward, and he 
entered the plea. 

 Q Sir, in your mind did that raise an issue as to  
-- 

 A Absolutely raised an issue. 

  THE COURT: Relative to what? 

 Q (By Mr. Finkelman) If you had those 
minutes, would you have moved to vacate the plea in 
Jefferson County at that point? 

 A When I got them, I can’t imagine ever getting 
them ahead of time, but if I had known about it, I 
would have moved here not to allow the plea in and 
got it on the record as to being an uninformed plea 
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and that perhaps it was coerced as least in light of 
the fact that some misinformation was given [143] by 
the trial judge, and then I may certainly after that 
have gone back to Jefferson County and tried to set it 
aside. 

 Q And would you have made sure that a notice of 
appeal had been filed in this case? 

 A Yeah, I think it should. Well, I think this 
would have been an issue that if we had known 
about it could certainly have been taken up on 
appeal as far as our case here was concerned. 

 Q But as far as the fact that no notice of appeal 
was filed in Jefferson County, would you have seen 
that notice of appeal was filed in that case and 
reserved his rights? 

 A I may well have, yes, if I had known about this 
before the sentencing. 

 Q That’s what I was saying, if you had those 
minutes. 

 A Yeah, sure. 

 Q Would you have any strategic reason not to do 
that? 

 A No. 

 Q These minutes were entered into the record. 
Does it appear that they were as an exhibit for the 
record Exhibit Number 82? 
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 A I see it showing it’s State’s Exhibit 82, [144] 
but I don’t know that that means it was entered at 
the time of the sentencing hearing. 

  THE COURT: That was entered during the 
trial more than likely. 

 A Well, this (indicating) is State’s Exhibit 81. 

  THE COURT: Didn’t that lady come over 
and put that into evidence? 

 A Jeff Wallace. We had Jeff Wallace come in and 
testify. He was the prosecuting attorney who 
prosecuted on this plea and then we had -- 

  THE COURT: Somebody from the clerk’s 
office. 

 A The assistant circuit clerk came over I think, 
so it may have come in at the time of sentencing. I’m 
not aware of it, but it certainly could have and I 
could have missed that. 

 Q But if you had seen the minutes, you would 
have taken some action? 

 A Yeah, because I think that’s definitely 
something that needs to be addressed. 

 Q And you didn’t have a strategic reason for not 
addressing that? 

 A No. 

 Q Now, are you now aware -- were you aware at  
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*          *           * 
[168]    CROSS-EXAMINATION 

BY MRS. STEPHENS: 

*          *           * 
[174] earth shattering or important. I did not at the 
time have any idea that he was as sick as he 
obviously was. 

 Q You couldn’t tell that just by being next to him 
or just by looking at him? 

 A No. He was not as communicative -- we would 
all of us criminal defense lawyers on a capital 
murder case like to have a client with 120 IQ who 
could talk to us like we could talk to them, but 
unfortunately that never happens. So you get used to 
it in this business. And I assumed that Derrick was 
not real bright, that he could get by, but that he was 
not real bright, that  I was going to have to do most 
of this myself, and reacted accordingly so. 

 Q That brings me to another point, Mr. Mathis. 
Did you see any reason to pursue a psychological 
defense in this case? 

 A No. I think I asked for a psychiatric 
examination, and one was -- I think a cursory 
examination was performed, and they indicated that 
-- the state’s expert indicated that he was all right 
and we should go forward, so we went forward from 
that point. 

 Q You were counsel of record on appeal also, 
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*          *           * 
 [180] had equal access. 

  MR. FINKELMAN: I would object. I would 
ask that the witness answer whether he knows for a 
fact or not whether Mr. DelGrosso actually did look 
through the discovery material. 

  THE COURT: If he doesn’t remember 
exactly, he can give you a judgment. Did y’all work 
together on the case? 

 A I’m sure he looked through it, Judge.  

  THE COURT:  Y’all worked together on 
other cases? 

 A Yeah. 

  THE COURT: What kind of experience did 
he have? 

 A He’s probably tried as many capital murder 
cases as I have. 

  THE COURT: At that time? 

 A Oh yeah. 

  THE COURT: Okay. I just wanted to make 
sure. 

 Q (By Ms. Stephens) Did you have any other 
assistance in preparing for the case? Let me narrow 
it down. Paralegals -- 
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 A I think at that time all we had was me and 
Bill. I don’t think we had anybody else helping us 
[181] in this case. We just didn’t have the time. 

  MRS. STEPHENS: Your Honor, may I have 
just one moment, please? 

  THE COURT: Yes. 

  MRS. STEPHENS: Judge, I think that’s all I 
have for Mr. Mathis. 

REDIRECT EXAMINATION 

BY MR. FINKELMAN: 

 Q Just a few redirect questions. Mr. Mathis, you 
just testified on cross-examination that you had won 
quite a number of death penalty cases before the 
DeBruce case. 

 A Yeah. I consider anything other than the 
death penalty winning them, yeah. 

 Q Exactly. Life without parole or some lesser -- 

 A I had never lost one till this one. 

 Q Did you receive -- 

  THE COURT: Let me ask you this question: 
Have you lost any since then? 

 A Unfortunately I’ve got five on death row now, 
Judge. 
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 Q In those cases that you had one prior to 
Derrick DeBruce’s case, did you start work on any of 
those cases at the late date that you started [182] 
working on Derrick DeBruce’s case? 

 A No. I started on all of those cases prior to a 
preliminary hearing as a matter of fact and was able 
to put hundreds and hundreds of hours in each of 
them. 

 Q Now you testified that you thought you had 
spoken to Judge Fielding about the need to get on 
with the case quickly. Are you absolutely certain you 
had a conversation? 

 A I’m certain of it. I know I talked to Judge 
Fielding and Rumsey both. 

 Q Do you remember the contents of that 
conversation? 

 A Sir? 

 Q At this time eight years after the fact are you 
certain of the contents? 

 A I’m positive I was told look, we would love to 
have you down here practicing law and representing 
this guy in this case, but if you’re going to ask for a 
continuance, don’t take it because it’s going to trial, 
or words to that effect. 

 Q Now you were asked about whether Derrick 
was communicative. 
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 A Yes. 

[183] Q And what would the answer be to that 
question? 

 A I could talk to him. I could elicit answers from 
him. He was not as communicative and forthcoming 
as I would like, but you can’t expect somebody who’s 
just met you to be, and we never had time to develop 
a relationship. 

 Q So at the time you attributed the fact that he 
wasn’t that communicative to the fact that you didn’t 
have a long term relationship. 

 A Yes, I did. 

 Q You just assumed that that was the reason at 
that point. 

 A I did. 

 Q I would just like to show you what I had 
previously shown you that had been marked at trial 
as Defendant’s Exhibit 6 for the record. 

 A Okay. This is that mental health examination. 

 Q You had referred to that on cross-examination, 
that report; correct? 

 A Sir? 

 Q That was the report you were referring to on 
cross-examination, the report that was prepared? 
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 A Yes. 

[184] Q Now that report was prepared by a social 
worker; would that be correct? 

 A I guess Gary Garner/M.S. is a social worker. 

 Q Master’s in science, but in any event Mr. 
Garner is not a psychologist or a psychiatrist. 

 A No. 

 Q And up at the top of the report where it 
mentions -- where there’s a space for IQ test -- 

 A Yes, sir. 

 Q -- is there anything filled in there? 

 A No. 

 Q And Mr. Garner did report in that report that 
Mr. DeBruce had left school at the age of 16? 

 A Yes. 

 Q When he was in the 7th grade and refused 
special education? 

 A That’s right. 

 Q Just one further question. My last question is 
would it be accurate to say that your notice of 
appearance was filed in the Derrick DeBruce case 
about a month before the case or thereabouts?  

 A Whatever the record indicates. 
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 Q You would say about a month before? 

 *          *           * 
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