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CAPITAL CASE 

QUESTIONS PRESENTED 

1. Where the Eleventh Circuit correctly stated 

the Strickland v. Washington, 466 U.S. 668 (1984), 

presumption that defense counsel’s performance was 

reasonable, and correctly recognized petitioner’s 

burden to overcome that presumption with evidence, 

did the court properly apply those standards to the 

specific factual record in this case in holding defense 

counsel’s performance was constitutionally deficient? 

2. Where the Eleventh Circuit correctly 

recognized the double deference required by AEDPA 

and the high bar for relief that it imposes, did the 

court properly apply the AEDPA standard when 

identifying errors in the state court’s holdings and 

explaining how each error was an unreasonable 

application of Strickland? 
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 Respondent Derrick Anthony DeBruce respect-

fully submits this brief in opposition to the petition 

for a writ of certiorari to review the judgment of the 

United States Court of Appeals for the Eleventh 

Circuit. 

INTRODUCTION 

 The jury and judge who sentenced Respondent 

Derrick DeBruce to death heard a grossly inaccurate 

story of his life. DeBruce was not a well-balanced 

college student with a benign upbringing, as the jury 

was told. He was a seventh-grade drop-out (after 

being held back three times), with a borderline 

mentally retarded IQ, who endured daily physical 

and mental abuse from a family member and grew 

up in a housing project riddled with shootings, 

stabbings, gangs and drugs. Defense counsel pre-

sented a false portrait of DeBruce because they failed 

to conduct anything more than the most cursory 

background investigation. Counsel’s failure was 

particularly inexcusable because “red flags” con-

tained in a readily available pre-trial report—a 

report counsel themselves had requested—would have 

alerted them of the need to investigate much of this 

mitigation evidence. 

The Eleventh Circuit, after carefully articulat-

ing and applying this Court’s precedents, concluded 

that counsel’s failure to conduct a more thorough 

background investigation was constitutionally defi-

cient, and that the state court’s contrary conclusion 

was objectively unreasonable. Further, the Eleventh 

Circuit held, the state court “unreasonably” applied 

this Court’s precedents in concluding that there was 

no reasonable probability that a sentencer consider-



2 

   

  
 

ing this omitted evidence would have imposed a 

sentence less than death. Accordingly, the Eleventh 

Circuit granted penalty-phase habeas relief. 

The State does not contend that the Eleventh 

Circuit’s decision raises any substantial question of 

federal law, much less any question that has divided 

the courts of appeals. Nor does the State contend 

that this case presents any significant, unresolved 

question of federal law. Rather, the State seeks only 

error correction, arguing that the Eleventh Circuit 

misapplied properly stated and well-settled prece-

dents of this Court to the specific facts of this case. 

Petitions are “rarely granted” in these circumstanc-

es. S. Ct. R. 10. Review is especially unwarranted 

here because the State has misstated the record and 

the Eleventh Circuit’s decision. 

 Indeed, the State seems to have read a differ-

ent court of appeals opinion, based on a different 

factual record. The State contends on the first page 

of its Petition that the Eleventh Circuit set aside the 

state court’s judgment “without mentioning, much 

less applying” the Antiterrorism and Effective Death 

Penalty Act (“AEDPA”). In fact, the Eleventh Circuit 

discussed AEDPA and its requirements extensively 

and carefully applied them. The State contends (Pet. 

10) that the Eleventh Circuit “ignored” the standards 

set forth in Strickland v. Washington, 466 U.S. 668 

(1984). In actuality, the Eleventh Circuit discussed 

the Strickland standard—including the “double 

deference” owed to counsel’s decisions—at length, 

and afforded that deference before determining that 

counsel’s performance was deficient. The State 

claims (Pet. 11) that there is “no evidence” about 

what DeBruce’s counsel did to prepare for the penal-
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ty phase. But, as the Eleventh Circuit explained, 

there is ample evidence that counsel failed to take 

the critical steps of seeking DeBruce’s school, medi-

cal or prison records; interviewing any of DeBruce’s 

nine surviving siblings or neighbors or teachers; or 

hiring an expert of any kind to evaluate DeBruce. 

And the State asserts (Pet. 14) that counsel was 

never asked in post-conviction proceedings about the 

pre-trial report, which admittedly contained numer-

ous red flags. But counsel was questioned about the 

report in post-conviction proceedings and the record 

shows that counsel never followed up on the report’s 

many leads. 

 In short, this is a fact-bound case and the 

State has misrepresented the facts. The Eleventh 

Circuit’s decision does not merit review of any kind, 

much less summary reversal, as the State urges. The 

petition for certiorari should be denied. 

STATEMENT OF THE CASE 

 1. On August 16, 1991, six men, including 

Respondent Derrick DeBruce, who had just turned 

twenty years old, walked into an AutoZone store in 

Talladega, Alabama and announced a hold up. 

During the robbery, one robber fired a single gunshot 

that fatally struck customer Douglas Battle. 

 a. There was no question that DeBruce partic-

ipated in the robbery, but the only evidence that he 

was the triggerman was the testimony of one of the 

other robbers, Lujuan McCants. Although the State 

now professes great certainty regarding DeBruce’s 

role (see Pet. i, 3, 24), the State conceded at oral 

argument before the Eleventh Circuit that the evi-

dence of the shooter’s identity was uncertain: It was 
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“surely possible,” the State acknowledged, that 

McCants killed Mr. Battle.1 

 McCants was the State’s star witness at trial. 

Testifying under a cooperation agreement to avoid a 

death sentence, McCants was the only witness to 

testify that DeBruce shot the victim and the only 

witness to testify about a purported prior agreement 

among the robbers to shoot uncooperative bystand-

ers. Pet. App. 9a-10a & n.4. There was no other 

evidence that DeBruce killed anyone, much less had 

a specific intent to kill, which is required for a capital 

murder conviction under Alabama law. See Ex parte 

Woodall, 730 So. 2d 652, 657 (Ala. 1998) (“No de-

fendant can be found guilty of a capital offense 

unless he had an intent to kill, and that intent to kill 

cannot be supplied by the felony-murder doctrine.”). 

 McCants’ key testimony at trial was starkly 

different from the version of events he provided 

during a videotaped interrogation one week after his 

arrest—an interrogation the jury never heard about 

because DeBruce’s attorneys, Erskine Mathis and 

William DelGrosso, failed to use it at trial. In that 

interrogation, McCants initially denied that he knew 

who fired the fatal shot and denied any pre-robbery 

agreement to use force against resisting bystanders. 

Pet. App. 10a. McCants also said he carried a silver 

gun—the same color as the murder weapon—and 

could not remember what color guns the other rob-

bers carried. Pet. App. 10a-11a. Only after the police 

claimed that DeBruce had identified McCants as the 

triggerman did McCants change his story and identi-

fy DeBruce as the shooter. Pet. App. 11a. The jury 

                                            
1 Recording of 5/21/2012 oral argument at 27:55-28:08. 
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never heard about McCants’ sudden turnabout 

because defense counsel never used the interrogation 

to impeach his testimony. 

The jury returned a verdict finding DeBruce 

guilty of capital murder. 

b. Defense counsel’s blunders continued into 

the penalty phase. Before the penalty phase began, 

the trial judge told the jury: “It is usually not a very 

lengthy proceeding.” Vol. 7, p. 1075.2 And in fact, due 

to counsel’s deficient performance, the penalty phase 

lasted just a few hours. Because trial counsel’s 

background investigation was constitutionally defi-

cient, the defense’s cursory presentation consisted 

solely of the testimony of DeBruce’s mother. She 

offered a grossly inaccurate picture of DeBruce as a 

healthy, well-adjusted college student at one of the 

State’s top universities, the University of Alabama 

Birmingham (“UAB”). The jury heard, in other 

words, that DeBruce was a promising student with a 

normal upbringing and bright future, who inexplica-

bly squandered his significant opportunities. 

DeBruce’s actual history, however, was com-

pletely different, as defense counsel would have 

quickly discovered had they followed readily appar-

ent “red flags” and investigated available mitigation 

evidence. Contrary to what the jury heard, DeBruce 

was physically and mentally abused by a family 

member who, on a daily basis, beat him with exten-

sion cords and switches, threatened him with knives, 

                                            
2 Record citations refer to the volumes as listed in the Respond-

ent’s Habeas Corpus Checklist, filed as Document 12-1 in the 

district court docket. 
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and locked him in closets.3 Far from a bright young 

college student, DeBruce suffers from brain damage 

and has extremely low intellectual functioning, with 

an IQ only a few points above mental retardation;4 

and he dropped out of school in the seventh grade at 

the age of 16, after being held back three times.5 He 

also has suffered from Crohn’s disease—a debilitat-

ing gastrointestinal condition—since childhood;6 had 

a history of substance abuse, depression, and had 

attempted suicide while still a teenager;7 and grew 

up with little supervision in a neighborhood plagued 

by gangs and violence, had a brother who was shot, 

and was himself violently assaulted on more than 

one occasion.8 

Defense counsel had no excuse for failing to 

conduct a sufficient investigation. Ten days before 

trial, Mathis personally asked for a social worker to 

evaluate DeBruce in advance of the penalty phase. 

Vol. 2, Tab #R-4, pp. 11-13. The resulting report by 

Gary Garner (the Garner Report), contained several 

significant “red flags” regarding DeBruce’s intellec-

tual capacity, health, education and family back-

ground. These red flags indicated that DeBruce’s 

true circumstances were very different from his 

mother’s portrayal of DeBruce as a college student at 

                                            
3 Vol. 16, pp. 341, 347-49, 355; Vol. 17, p. 99. 

4 Vol. 17, pp. 32-46, 55, 58-62, 92, 103-04, 106-07. 

5 Vol. 15, pp. 103-04; Vol. 17, 103; Vol. 26, pp. 32-34. 

6 Vol. 16, pp. 280-84, 288-306, 349; Vol. 17, p. 97; Vol. 23, pp. 

930-31; Vol. 25, pp. 1259, 1261, 1265, 1268, 1401, 1403, 1405. 

7 Vol. 17, p. 100. 

8 Vol. 16, pp. 336-40; Vol. 17, pp. 93, 98, 100, 102. 



7 

   

  
 

an elite university and would have prompted any 

competent attorney to look into additional available 

mitigation evidence. Defense counsel did not; in fact, 

Mathis first requested a copy of the Garner Report—

a report he himself asked to be commissioned and 

that was readily available at the courthouse—after 

DeBruce’s mother had already testified. Vol. 7, Tab 

#R-19, pp. 1152-53. 

The jury returned an 11-1 verdict recommend-

ing the death penalty. Vol. 7, Tab #R-24, p. 1207. The 

judge followed that recommendation, finding two 

aggravating factors: DeBruce’s prior conviction of a 

crime involving the use or threat of violence9 and 

that the capital offense occurred during a robbery. 

On the scant evidence offered by the defense, the 

judge found only one mitigating factor: DeBruce’s 

age, 20 years old. Vol. 2, Tab #R-1, pp. 250-53. The 

judge then sentenced DeBruce to death. Vol. 2, Tab 

#R-1, p. 253; Vol. 7, Tab #R-26, p. 1216. DeBruce’s 

conviction and sentence were affirmed. See DeBruce 

v. State, 651 So. 2d 599 (Ala. Crim. App. 1993); Ex 

parte DeBruce, 651 So. 2d 624 (Ala. 1994). 

2. a. DeBruce then filed an Alabama Rule 32 

petition for post-conviction relief on the basis, as 

relevant here, that his counsel was ineffective during 

                                            
9 DeBruce pleaded guilty to second-degree robbery in Jefferson 

County, Alabama, while the charges arising from the Talladega 

robbery/homicide were pending. Although the plea would be 

used as an aggravating factor in the capital case, the Jefferson 

County judge incorrectly assured DeBruce at the time of his 

plea that it “ha[d] nothing to do with” the serious (capital) case 

pending in the other [Talladega] county.” Vol. 21, p. 462; see 

also Vol. 15, pp. 140-44. 
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the penalty phase of his trial for failing to investigate 

and present additional available mitigation evidence. 

The same judge who had presided over 

DeBruce’s trial held a three-day evidentiary hearing 

on DeBruce’s claims. The evidence adduced at the 

hearing showed that all DeBruce’s trial counsel did 

regarding penalty-phase investigation was to inter-

view DeBruce and his mother. Counsel did not obtain 

the Garner Report at the courthouse; speak to any 

other of DeBruce’s many family members, including 

any of his nine surviving siblings; request easily 

available school or medical records; consult an expert 

of any kind; or speak with any neighbors, teachers, 

or other potential witnesses.10 Mathis testified that 

the failure to conduct a more thorough investigation 

was not the product of any strategic decision; rather, 

he said, “[w]e got in it too late,” “we just didn’t have 

time,” and “we just didn’t do it,” referring, as the 

Eleventh Circuit noted (Pet. App. 21a-22a), to him-

self and DelGrosso. Vol. 15, p. 137.11 

 The evidence also showed that counsel’s 

failure to investigate was inexcusable because the 

Garner Report, commissioned by the defense, raised 

several “red flags” contradicting DeBruce’s mother’s 

story. In particular, the Garner Report disclosed, 

among other things, that DeBruce had “limited 

insight and judgment,” did not finish the seventh 

                                            
10 Vol. 15, pp. 61, 63, 136-39; Vol. 16, pp. 329-30, 351-52; see 

also Vol. 7, pp. 1152-53. 

11 Mathis entered his appearance less than a month before trial. 

Vol. 1, Tab #R-1, p. 52. Mathis associated with attorney William 

DelGrosso only about two weeks before trial. Vol. 1, Tab #R-1, 

p. 109. 
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grade, had an alcoholic father, and had attempted 

suicide four times. The Garner Report also docu-

mented that DeBruce was hospitalized twice while 

awaiting trial. Despite the State’s representations to 

the contrary (Pet. 14), the Garner Report was 

marked for identification during the initial trial and 

Mathis was specifically asked about the Report at 

the Rule 32 hearing. Vol. 15, pp. 138, 183-84.12 

 The Garner Report’s red flags were confirmed 

through ample evidence brought out at the Rule 32 

hearing that demonstrated the mitigating factors in 

DeBruce’s history that could have been developed 

had counsel conducted a constitutionally sufficient 

investigation. This additional available mitigation 

evidence included evidence that DeBruce: suffered 

daily physical and emotional abuse at the hands of a 

family member—beatings inflicted when DeBruce 

would not obey instructions or could not understand 

his homework; suffered from brain damage; has 

borderline intelligence with an IQ ranging between 

76 and 79, which the State conceded qualified as a 

mitigating factor, 13 and which may have been caused 

by trauma at birth;14 grew up in an impoverished 

                                            
12 The Garner Report is listed as Confidential Evaluation 

(Exhibit 6 for Record Only) on the Court Reporter’s Index of 

Trial Exhibits at the back of Volume 7 of the trial record. 

13 The State repeatedly disparages DeBruce for “faking his 

purported mental problems” and characterizes DeBruce’s 

mental problems as a “sham.” E.g., Pet. 6, 22. As the Eleventh 

Circuit observed, however, not even the State’s expert disputed 

the accuracy of DeBruce’s IQ testing. Pet. App. 16a & n.8, 33a. 

Vol. 17, pp. 240-42. 

14 Debruce was born with his umbilical cord wrapped around 

his neck, spent his early days in an incubator after having 
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household of eleven children and a largely absent, 

alcoholic father; suffered from paralyzing stomach 

pain often requiring hospitalization; and witnessed 

extreme violence, including stabbings and shootings, 

in the housing project where he was raised. The 

evidence also showed that DeBruce was the primary 

caretaker for a sister after she suffered a stroke at 

the age of twenty-six, demonstrating his capacity for 

mercy.15 The evidence at the Rule 32 hearing thus 

painted an entirely different picture of DeBruce, a 

seventh-grade drop-out, than the one heard by the 

jury at sentencing, which portrayed him as a UAB 

college student. 

 The court denied DeBruce’s petition, holding 

as relevant to the penalty-phase ineffectiveness 

claim that DeBruce had “not established deficient 

performance or prejudice arising therefrom.” See Pet. 

App. 452a. 

 b. The Alabama Court of Criminal Appeals 

affirmed. Pet. App. 412a. Among other things, the 

court held that because DeBruce had been deter-

mined competent to stand trial, Mathis had no 

reason to conduct any further mitigation investiga-

tion concerning his mental health. Pet. App. 440a. 

The Alabama Supreme Court denied review. Ex 

parte DeBruce, No. 1030617 (Ala. Apr. 30, 2004). 

3. a. DeBruce then filed a timely 28 U.S.C. § 

2254 petition for habeas corpus asserting, among 

other things, that he was deprived of the effective 

                                                                                          

breathing problems, and subsequently had developmental 

delays. Vol. 16, p. 342, Vol. 17, pp. 96-97. 

15 Vol. 16, pp. 324, 327-32. 
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assistance of counsel at the penalty phase of his 

capital trial. The district court denied relief. See Pet. 

App. 135a; 410a. 

b. The Eleventh Circuit reversed in pertinent 

part, holding that the state court’s decision denying 

DeBruce’s penalty-phase ineffectiveness claim was 

an unreasonable application of Strickland v. Wash-

ington, 466 U.S. 668 (1984).16 Contrary to the State’s 

contention, the Eleventh Circuit thoroughly dis-

cussed this Court’s AEDPA precedents and the 

Strickland standard, explaining that its “review of 

counsel’s performance is ‘doubly deferential’” and 

that there is a high bar to relief. Pet. App. 7a (quot-

ing Knowles v. Mirzayance, 556 U.S. 111, 123 

(2009)); see also Pet. App. 39a (Martin, J., concur-

ring) (“[AEDPA] was intended to, and does give great 

deference to the judgment of a State court decision 

that adjudicated a federal claim on the merits . . . . 

As it should.”). The court nevertheless held that 

those standards were met in this case. Also contrary 

to the State’s portrayal, the Eleventh Circuit based 

its decision on a meticulous examination of the entire 

record. 

The court denied the State’s petition for panel 

rehearing and rehearing en banc, which raised 

substantially the same issues presented in this 

Petition. Not one judge of the Eleventh Circuit 

requested that the court be polled. Pet. App. 410a-

411a. 

                                            
16 The Eleventh Circuit affirmed the district court’s denial of 

DeBruce’s guilt-phase ineffectiveness claim. See Pet. App. 9a-

14a. 
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REASONS FOR DENYING THE PETITION 

I. This Case Does Not Merit Plenary Review 

or Summary Reversal 

 This case does not present any important 

question of federal law meriting this Court’s review 

under S. Ct. R. 10. Indeed, the only questions 

presented by the Petition are fact-bound issues 

concerning the application of properly stated and 

well-settled principles of law—the routine business 

of the lower courts, not of this Court. The State 

weakly attempts to manufacture a conflict by 

claiming that the Eleventh Circuit’s decision 

conflicts with this Court’s precedents requiring 

double deference and a showing of ineffectiveness 

based on evidence rather than inference. But the 

Eleventh Circuit’s decision correctly articulated and 

applied each of those standards. There is no conflict 

here. 

A. The Eleventh Circuit Properly Ap-

plied Strickland 

The Eleventh Circuit expressly and correctly 

applied the Strickland presumption that counsel 

effectively discharged his responsibilities. The court 

explained that “[t]rial ‘counsel is strongly presumed 

to have rendered adequate assistance and made all 

significant decisions in the exercise of professional 

judgment.’” Pet. App. 6a (quoting Strickland, 466 

U.S. at 690). The court further recognized that 

“[s]ince it is DeBruce’s burden to overcome this 

presumption, ‘the absence of evidence cannot over-

come the strong presumption that counsel’s conduct 

fell within the wide range of reasonable professional 

assistance.’” Pet. App. 7a (citing Burt v. Titlow, 134 
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S. Ct. 10, 17 (2013)). Applying these standards, and 

according the double deference due under AEDPA, 

the court concluded that the record before it demon-

strated that counsel’s failure to conduct a back-

ground investigation beyond briefly interviewing 

DeBruce and his mother, particularly given the leads 

contained in the Garner Report, constituted constitu-

tionally deficient performance, and that the state 

courts’ contrary conclusion was objectively unrea-

sonable. See Pet. App. 23a-29a. 

In the face of the Eleventh Circuit’s scrupu-

lous adherence to this Court’s precedents and its 

meticulous application of the governing law to the 

record facts, the State’s contentions that the Elev-

enth Circuit “ignored” the standards just stated and 

granted relief despite an absence of record evidence 

establishing counsel’s ineffectiveness ring hollow. 

Pet. 10. Putting aside that “[a] petition for a writ of 

certiorari is rarely granted when the asserted error 

consists of . . . the misapplication of a properly stated 

rule of law,” S. Ct. R. 10, the State has distorted the 

factual record in an attempt to manufacture a con-

flict. 

1. As discussed infra pp. 14-17, the record 

demonstrates that Mathis did next to nothing to 

prepare for the penalty phase, so the State focuses 

instead on DelGrosso. The heart of the State’s asser-

tion is that there is an absence of record evidence 

establishing what attorney DelGrosso—who joined 

DeBruce’s case only two weeks before trial—did in 

preparation for the penalty phase. As an initial 

matter, although this contention is now the center-

piece of the State’s Petition, the State did not make 

this argument in its brief to the Eleventh Circuit. 
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The argument is therefore waived. See Sprietsma v. 

Mercury Marine, 537 U.S. 51, 56 n.4 (2002) (argu-

ments not raised below are waived). 

In any event, this argument is meritless. The 

State baldly asserts (Pet. 11) that “[t]here is no 

evidence about what DelGrosso did behind the 

scenes,” but that is simply not true. Mathis testified 

that no one gathered DeBruce’s medical, school, and 

hospital records, or interviewed DeBruce’s “siblings, 

pastors, teachers and other [m]itigation witnesses” 

because “[w]e just didn’t have time. We did not have 

the time. We didn’t do it.” Vol. 15, p. 137. (emphasis 

added). See also id. (“We got in it too late.”) (empha-

sis added). As the Eleventh Circuit correctly ob-

served (Pet. App. 21a-22a), the “we” in that testimo-

ny necessarily refers to Mathis and DelGrosso, 

because Mathis testified that he had no one else 

working with him. Vol. 15, pp. 180-81. The State 

ignores this record evidence entirely. 

The State further disregards that two of 

DeBruce’s sisters testified at the Rule 32 hearing 

that “no one” contacted them before the penalty 

phase. Vol. 16, pp. 324, 329-30, 334-35, 351-52. This 

testimony of course necessarily means that neither 

Mathis nor DelGrosso spoke with either sister in 

counsel’s preparation for the penalty phase. As the 

Eleventh Circuit recounted (Pet. App. 16a-18a), had 

counsel spoken with them, DeBruce’s sisters would 

have provided critical details about DeBruce’s back-

ground—an upbringing steeped in violence and 

privation and a family life scarred with daily physi-

cal and mental abuse. 

There is nothing to support the State’s new 

and unfounded speculation (Pet. 11-12) that 
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DelGrosso, rather than Mathis, “took the lead” 

during the penalty phase. Indeed, the record evi-

dence demonstrates the opposite, as the Eleventh 

Circuit correctly determined. Although DelGrosso 

delivered the opening and closing statements, Mathis 

was responsible for the actual development and 

presentation of the mitigation case. Mathis examined 

the only penalty phase witness, DeBruce’s mother. 

Vol. 7, pp. 1124-41. And Mathis specifically request-

ed the evaluation that became the Garner Report 

because he thought it might be useful if there were a 

penalty phase. Vol. 2, Tab #R-4, pp. 11-13. Although 

Mathis did not obtain the readily available report 

before trial, see Vol. 7, pp.1152-53, it was the only 

mental health evaluation of any kind commissioned 

by Mathis or DelGrosso (or anyone else) prior to 

trial. Far from establishing that DelGrosso, who had 

been on the case for even less time than Mathis, took 

the lead in investigating potential mitigation evi-

dence, the record shows that the only mitigation 

investigation that was done—interviewing DeBruce 

and his mother—was done by Mathis, not DelGrosso. 

See Vol. 2, Tab #R-4, p. 12; Vol. 7, pp. 1124-41; Vol. 

15, pp. 136-39, 180, 182-83.17  

                                            
17 The Eleventh Circuit summarized additional indications that 

Mathis was lead counsel in this case, including that: DeBruce’s 

mother retained Mathis; DelGrosso entered the case later, and 

only after Mathis “realized how big a task [he] had and asked 

[DelGrosso] for help”; Mathis’s name alone appears on 

DeBruce’s pretrial motions; Mathis cross-examined all but one 

of the guilt-phase witnesses; Mathis presented DeBruce’s case-

in-chief during the guilt phase; Mathis alone appeared at the 

sentencing hearing before the judge; Mathis alone appeared the 

hearing on DeBruce’s motion for a new trial. Pet. App. 22a-23a. 
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2. The State asserts that the Eleventh Circuit 

erred because the record purportedly is insufficient 

to show that Mathis’s investigation was deficient. 

But as the State acknowledges (Pet. 13-14), the 

record makes plain that Mathis failed to pursue any 

number of investigative avenues consistent with 

prevailing professional norms. Mathis failed to: 

subpoena DeBruce’s school records (Vol. 15, pp. 136-

37); obtain any of DeBruce’s hospital or medical 

records (id. at p. 137); hire an investigator to inter-

view any of DeBruce’s siblings, or contact any pas-

tors, teachers or other mitigation witnesses (id. at 

pp. 136-37, 180-81); or retain any experts of any kind 

to evaluate DeBruce (Vol. 15, pp. 61, 139). These are 

the sources this Court has stated are pertinent to a 

mitigation investigation. See Wiggins v. Smith, 539 

U.S. 510, 524 (2000) (counsel should consult the 

defendant’s “medical history, educational history, 

employment and training history, family and social 

history, prior adult and juvenile correctional experi-

ence, and religious and cultural influences.”). And 

yet defense counsel, the record shows, consulted none 

of them. Although the State suggests that there may 

be other tasks counsel conducted to fulfill his profes-

sional responsibilities—that is, aside from requesting 

readily available background records, interviewing 

family and community members, and obtaining 

expert evaluations—the State gives no clue what 

those other tasks could be, and Mathis did not testify 

that defense counsel did any of them. 

The State contends (Pet. 16) that “[h]iring an 

outside investigator is not a constitutional require-

ment for effective representation, without regard to 

the context,” but then proceeds to ignore the context. 

Not only did counsel fail to hire an investigator to 
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interview witnesses and obtain school and medical 

records, but counsel also failed to do any such inves-

tigation themselves. The State’s further contention 

that counsel’s failure to hire an investigator can be 

justified by time constraints is nonsensical because, 

of course, the advantage of hiring an outside investi-

gator is to complete tasks counsel does not have time 

or expertise to do. 

Regardless, as the Eleventh Circuit concluded, 

defense counsel’s failure to follow up on the red flags 

presented in the Garner Report was inexcusable. Pet. 

App. 25a-26a. As even the State concedes, the Gar-

ner Report “should have put Mathis on notice of the 

need to investigate further for additional mitigating 

evidence. . . . All of this is well and good.” Pet. 13-14. 

But the State goes on to assert that there is no 

record evidence that defense counsel in fact failed to 

conduct that follow-up investigation. Here, again, the 

State has grossly distorted the record. 

For one thing, contrary to the State’s allega-

tion (Pet. 14), the record demonstrates Mathis was 

questioned about the Garner Report. Vol. 15, pp. 138, 

183-84; Vol. 16, 273. Moreover, we know that Mathis 

did not follow up on the Report’s finding that 

DeBruce dropped out of school in the seventh grade 

at age 16 after being held back three times—a fact 

directly contradicting DeBruce’s mother’s testimony 

that he had graduated high school and that he was a 

college student at UAB—because Mathis did not 

request or obtain DeBruce’s school records. And the 

record shows that Mathis did not follow up on the 

Report’s findings about DeBruce’s limited intellectu-

al ability because he did not obtain any IQ tests. 
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The record also refutes the State’s speculation 

(Pet. 14-15) that it is “highly likely that Mathis 

discussed the report with DeBruce and his family 

and decided that its contents did not warrant further 

investigation.” Significantly, although the report was 

available at the courthouse for Mathis’ review before 

trial, he did not obtain a copy of the report until after 

DeBruce’s mother had already testified in the penal-

ty phase. Vol. 7, pp. 1152-53. Accordingly, Mathis 

could not have consulted DeBruce or his mother 

about the information in the Garner Report in ad-

vance of the penalty phase. There is no excuse for 

Mathis’s failure to review a report he himself com-

missioned and that was readily available to him 

before trial. See Rompilla v. Beard, 545 U.S. 374, 387 

(2005) (finding counsel deficient for failing to review 

a readily available court file they knew existed). 

3. The record also disproves the State’s hy-

pothesized strategic reasons for counsel’s conduct. 

The State speculates that perhaps Mathis concluded 

not to follow up on the report because it contained 

“various lies” that DeBruce told to Garner. Pet. 15. 

But documents available to Mathis (had he bothered 

to look for them) readily confirm much of the Re-

port’s contents; uncontested expert testimony pro-

duced in the Rule 32 hearing demonstrates 

DeBruce’s low IQ; school records that counsel failed 

to obtain confirm the Garner Report’s presentation of 

DeBruce’s minimal educational background (Vol. 26, 

pp. 32-34); and DeBruce’s sisters would have corrob-

orated much of the Report’s details of DeBruce’s 

family history, had they been asked. 

The State also tries to dismiss the Garner Re-

port by noting that defense counsel attempted to 



19 

   

  
 

exclude it from evidence at the penalty phase. See 

Pet. 15. But this is a red herring. DeBruce never 

contended that the Garner Report itself was mitiga-

tion evidence that counsel failed to introduce, or that 

the exclusion of the report from evidence was preju-

dicial. Rather, as the State elsewhere concedes, see 

Pet. 13-14, the Garner Report contained “red flags” 

that contradicted what counsel had been told by 

DeBruce’s mother, and should have alerted counsel 

of the need to make further inquiry into DeBruce’s 

background, including his mental health and pur-

ported educational achievements. See also Rompilla, 

545 U.S. at 391 n.8. 

At bottom, consistent with this Court’s prece-

dents, the Eleventh Circuit held that Mathis, in 

failing to follow up on the leads in the Garner Re-

port, “chose to abandon [his] investigation at an 

unreasonable juncture, making a fully informed 

decision with respect to sentencing strategy impossi-

ble.” Pet. App. 27a (quoting Wiggins, 539 U.S. at 527-

28). “‘[S]trategic choices made after less than com-

plete investigation are reasonable only to the extent 

that reasonable professional judgments support the 

limitations on investigation’ . . . and here, there is no 

indication that Mathis’ failure to develop the trou-

bling leads in DeBruce’s competency report was 

supported by a professional judgment not to pursue a 

mitigation investigation.” Pet. App. 29a (quoting 

Wiggins, 539 U.S. at 533). 

4. The Eleventh Circuit also correctly held 

that counsel’s failure to conduct an adequate back-

ground investigation was prejudicial. As the Elev-

enth Circuit determined, the “Alabama Court of 

Criminal Appeals unreasonably applied Strickland 
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in holding that the omitted evidence in this case had 

no reasonable probability of reducing DeBruce’s 

sentence.” Pet. App. 37a. The court concluded that 

“[b]ecause the omitted mitigating evidence, when 

compared to what little was actually introduced at 

trial, undermines confidence in the outcome of 

DeBruce’s sentencing, DeBruce suffered prejudice at 

the penalty phase of his capital murder trial.” Pet. 

App. 38a-39a. The State does not contend that this 

was an erroneous application of Strickland; instead 

the State challenges the Eleventh Circuit’s prejudice 

determination only insofar as it claims the court 

misapplied AEDPA, a contention we address infra 

pp. 26-30. 

B. The Eleventh Circuit Properly Ap-

plied “Double Deference” Under 

AEDPA and Held that the State 

Court’s Decision Was an Unreason-

able Application of Strickland v. 

Washington 

There is likewise no question that the 

Eleventh Circuit expressly applied double deference 

under AEDPA. The State’s claim on the first page of 

its petition that the Eleventh Circuit “‘set[] the State 

court ruling aside without mentioning, much less 

applying, § 2254’ of AEDPA,” Pet. 1 (quoting Pet. 

App. 67a), is simply not true. 

The Eleventh Circuit devoted substantial 

passages of its opinion to discussing the enormous 

deference required by AEDPA and the high bar for 

relief that it imposes—all of which the State 

completely ignores. See Pet. App. 3a-6a, 7a, 39a. At 

the outset of its opinion, the Eleventh Circuit 

exhorted that “the standard a petitioner must meet 
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to warrant federal habeas relief ‘was intended to be, 

and is, a difficult one.’” Pet. App. 3a. Relying on the 

exact precedents of this Court that the State claims 

it disregards, see Pet. 23, the Eleventh Circuit 

affirmed that, under AEDPA, “‘[a] state court must 

be granted a deference and latitude that are not in 

operation when the case involves review under the 

Strickland standard itself.” Pet. App. 4a-5a (quoting 

Harrington v. Richter, 526 U.S. 86, 101 (2011)). As 

the Eleventh Circuit explained, “[g]iven the 

deference owed counsel under Strickland in 

combination with AEDPA, our review of counsel’s 

performance is ‘doubly deferential.’” Pet. App. 7a 

(quoting Knowles v. Mirzayance, 556 U.S. 111, 123 

(2009)); see also Pet. App. 39a (Martin, J., 

concurring) (“[AEDPA] was intended to, and does 

give great deference to the judgment of a State court 

decision that adjudicated a federal claim on the 

merits. As it should.”) (citing 28 U.S.C. § 2254(d) and 

Burt v. Titlow, 134 S. Ct. 10, 15 (2013)). 

Further, the Eleventh Circuit discussed in 

detail the narrow grounds on which relief is available 

under AEDPA deference: (i) the state court’s decision 

“‘was contrary to, or involved an unreasonable 

application of, clearly established Federal law, as 

determined by the Supreme Court of the United 

States;’” or (ii) it “‘was based on an unreasonable 

determination of the facts in light of the evidence 

presented in the State court proceeding.’” Pet. App. 

4a (quoting 28 U.S.C. § 2254(d)). Relying on this 

Court’s decisions in Harrington, Burt, and Williams, 

the Eleventh Circuit explained how each ground is 

met. Pet. App. 4a-6a. A state court’s decision is 

“‘contrary to’” clearly established federal law as 

determined by this Court where it “‘contradicts the 
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governing law set forth’” by this Court, or where it 

reaches a “result different from” this Court on 

“‘materially indistinguishable’” facts. Pet. App. 4a 

(quoting Williams v. Taylor, 529 U.S. 362, 405-06 

(2000)). A state court’s decision, moreover, is not an 

unreasonable application of clearly established 

Supreme Court precedent “‘so long as fairminded 

jurists could disagree on the correctness of the state 

court’s decision.’” Pet. App. 5a (quoting Harrington, 

562 U.S. at 101). Thus, the State is manifestly wrong 

that the Eleventh Circuit overturned the state 

court’s decision “‘without mentioning, much less 

applying, § 2254’ of AEDPA.” Pet. 1. 

The State also is wrong in contending that the 

Eleventh Circuit misapplied AEDPA as a mere “de 

novo review,” as occurred in Harrington. Pet. 9; see 

also id. at 17. There, this Court overturned a Ninth 

Circuit decision that “explicitly conducted de novo 

review” of the petitioner’s ineffective assistance of 

counsel claims. 562 U.S. 86, 101 (2011). The Ninth 

Circuit, “after finding a Strickland violation,” had 

simply “declared, without further explanation, that 

the ‘state court’s decision to the contrary constituted 

an unreasonable application of Strickland.’” Id. at 

101-02. This Court held that the Ninth Circuit failed 

to apply AEDPA deference. Id. at 102. 

This case is nothing like Harrington. Rather 

than conduct a de novo review, the Eleventh Circuit 

carefully examined the state court’s reasons for 

holding that defense counsel’s performance was not 

deficient and that the defense was not prejudiced. 

And, while the State sweepingly contends that the 

court of appeals did “not even attempt” to “identify[] 

errors” in the state court’s analysis, Pet. 23, the 
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Eleventh Circuit did exactly that and explained why 

those errors were contrary to this Court’s precedents, 

in accord with Harrington’s mandate. The State 

entirely bypasses this analysis. 

1. The Eleventh Circuit specifically explained 

why the state court’s decision that counsel’s 

performance was not deficient is an unreasonable 

application of Strickland. Pet. App. 23a-29a. As the 

Eleventh Circuit related, the state court relied on 

three rationales on the performance prong, all of 

which are unreasonable under AEDPA. The State 

does not challenge the Eleventh Circuit’s AEDPA 

review of two of the three rationales. 

a. As the Eleventh Circuit describes, the state 

court held that DeBruce’s counsel “acted 

strategically in failing to conduct a mitigation 

investigation,” Pet. App. 24a, because “Mathis 

testified that he had no reason to doubt DeBruce’s 

mental competency after reviewing the preliminary 

report” and “felt there was no reason to proceed with 

a mental-health defense.” Pet. App. 23a & n.11; see 

Pet. App. 462a. The Eleventh Circuit explained that 

this holding by the state court was “unreasonable” 

because it “is based on its erroneous conflation of the 

issues of guilt-phase mental health defenses and 

competence to stand trial with the separate issue of 

whether to conduct a mitigation investigation.” Pet. 

App. 24a-25a (emphasis added). The Eleventh 

Circuit showed that the state court’s error was an 

unreasonable application of this Court’s precedent 

distinguishing between counsel’s assessment of 

evidence regarding competency to stand trial and 

counsel’s separate obligation to investigate 

mitigation evidence on intellectual deficiencies at the 
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penalty stage. Pet. App. 23a-24a (citing Williams, 

529 U.S. at 398 (holding that omitted evidence on 

defendant’s mental capacity and abusive background 

“may alter the jury’s selection of penalty, even if it 

does not undermine or rebut the prosecution’s death-

eligibility case”)).  

The Eleventh Circuit also explained that, even 

if defense counsel incorrectly believed that evidence 

regarding DeBruce’s competency to stand trial 

excused investigation of mitigation evidence for use 

at the penalty phase, that could not constitute a 

reasonable professional judgment because it would 

be “based on a misunderstanding of the law.” Pet. 

App. 24a-25a. As the Eleventh Circuit noted, this 

Court has held that a decision not to investigate 

mitigation based on an “incorrect[]” understanding of 

the law is not a “strategic calculation.” Williams, 529 

U.S. at 395; see Pet. App. 25a. Indeed, as the 

Eleventh Circuit also observed, Mathis himself 

admitted that counsel had no strategic reason not to 

conduct an adequate investigation into mitigation 

evidence. Pet. App. 25a n.12.  

Thus, the Eleventh Circuit held that this basis 

for the state court’s decision was “unreasonable.” Pet. 

App. 25a. The State does not challenge the Eleventh 

Circuit’s AEDPA review of this ground for the state 

court’s holding that counsel’s performance was not 

deficient. 

b. The Eleventh Circuit likewise addressed the 

state court’s additional holding that DeBruce’s 

counsel’s investigation of mitigation evidence was 

not deficient because counsel was entitled to rely on 

DeBruce’s and his mother’s representations 

regarding DeBruce’s history. Pet. App. 27a-29a; see 
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Pet. App. 463a-65a. As the Eleventh Circuit stated, 

the counsel-commissioned Garner Report directly 

“contradicted what Mathis had learned about 

DeBruce’s background” and provided several clear 

mitigation leads. Pet. App. 25a-26a. The Eleventh 

Circuit explained that the state court’s conclusion 

that counsel was “not deficient” for failing to 

investigate “these overt contradictions constituted an 

unreasonable application of Strickland and its 

progeny.” Pet. App. 29a (citing Wiggins, 539 U.S. at 

533); see also Rompilla, 545 U.S. at 381-82. This is 

particularly true, the Eleventh Circuit explained, 

where, as here, counsel “ignored pertinent avenues of 

investigation of which he should have been aware.” 

Porter v. McCollum, 558 U.S. 30, 40 (2009) (citing 

Wiggins, 539 U.S. at 534); Pet. App. 25a-29a. 

Thus, the Eleventh Circuit held that this 

additional basis for the state court’s decision was 

“unreasonable.” Pet. App. 29a. Again, the State does 

not challenge the Eleventh Circuit’s AEDPA review 

of this additional ground for the state court’s holding 

that counsel was not deficient. 

c. Finally, the Eleventh Circuit reviewed the 

state court’s holding that, since DelGrosso did not 

testify and Mathis was not “questioned about what 

investigations that he and DelGrosso conducted,” 

“[w]e do not know the extent of [DelGrosso’s] 

involvement.” Pet. App. 20a-23a, 443a-44a. The State 

challenges the Eleventh Circuit’s review of this 

holding as the flaw in its AEDPA analysis and 

argues that it incorrectly held that the state court’s 

decision was unreasonable because the Eleventh 

Circuit purportedly assumed deficient performance 

on a silent record, as in Burt. Pet. 9, 18. 
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Burt is readily distinguishable. There, the 

Sixth Circuit had held that counsel’s performance 

was deficient for failing to provide adequate plea 

withdrawal advice “because the ‘record in this case 

contains no evidence that’ [counsel] gave 

constitutionally adequate advice on whether to 

withdraw the guilty plea.” 134 S. Ct. at 17. This 

Court reversed, holding that “the absence of evidence 

cannot overcome the strong presumption that 

counsel’s conduct fell within the wide range of 

reasonable professional assistance.” Id.  

The Eleventh Circuit here expressly acknowl-

edged and properly applied this very rule. Pet. App. 

7a (quoting Burt, 134 S. Ct. at 17); see supra pp. 20. 

After reviewing the record, it concluded that the 

state court’s determination was unreasonable 

because “the state court record is not silent about 

DelGrosso’s involvement in this case or about the 

investigation conducted by Mathis and DelGrosso.” 

Pet. App. 21a (emphasis added). As discussed above, 

the Eleventh Circuit proceeded to catalogue that 

Mathis admitted on the record that “[w]e didn’t do 

it,” because “we got in it too late,” that counsel did 

not hire an investigator to conduct the investigation 

that they did not do themselves, and that Mathis 

repeatedly denied any strategic reason for failing to 

conduct an adequate investigation. Pet. App. 21-22a; 

Vol. 15, pp. 61, 63, 136-37, 139; supra pp. 12-17. 

Thus, the Eleventh Circuit did not premise its 

decision on “no evidence,” as the Sixth Circuit 

expressly did in Burt, 134 S. Ct. at 17, but instead on 

ample evidence in the record.  

The State is likewise incorrect in urging that 

the Eleventh Circuit duplicated the Ninth Circuit’s 
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error in Pinholster of simply assuming what 

constitutes legitimate penalty-phase strategy. See 

Pet. 9, 18-19. In Pinholster, this Court held that a 

federal court must presume that counsel selected its 

mitigation defense “for tactical reasons rather than 

through sheer neglect,” absent evidence to the 

contrary. Cullen v. Pinholster, 131 S. Ct. 1388, 1404 

(2011). In Pinholster, the evidence showed that 

counsel had “investigated mitigating evidence” but 

made a strategic choice to present a “family 

sympathy defense” because the defendant himself 

was so “unsympathetic.” Id. at 1404-05.  

The opposite is true here. The Eleventh 

Circuit did not simply assume that humanizing 

DeBruce was the only reasonable strategic choice. Cf. 

Pet. 19-20. Rather, it held that “a fully informed 

decision with respect to sentencing strategy [was] 

impossible” because DeBruce’s counsel failed to 

conduct an adequate investigation in the first place. 

Pet. App. 27a, 29a (citing Wiggins, 539 U.S. at 533). 

Unlike in Pinholster, Mathis admitted that he and 

DelGrosso did not investigate mitigation evidence. 

Pet. App. 21a; Vol. 15, pp. 136-139. And, unlike in 

Pinholster, defense counsel “denied that he had any 

strategic reason not to conduct a background 

investigation.” Pet. App. 20a; see Vol. 15, p. 139. 

DeBruce’s counsel could not make a reasonable 

professional decision regarding strategy as to 

mitigation evidence that they never even uncovered, 

despite clear leads.18 See Pet. App. 27a (citing 

                                            
18 Moreover, a significant portion of the available mitigation 

evidence was perfectly consistent with a strategy of begging for 

mercy as well as a strategy of humanizing DeBruce. While the 

State focuses on the evidence of family abuse, it does not 
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Wiggins, 539 U.S. at 527-28 (holding counsel’s 

performance deficient where counsel “chose to 

abandon [his] investigation at an unreasonable 

juncture, making a fully informed decision with 

respect to sentencing strategy impossible”)). 

2. The Eleventh Circuit also specifically 

explained, in compliance with AEDPA, why the state 

court’s decision on prejudice was an unreasonable 

application of Strickland. Pet. App. 29a-39a. As the 

court of appeals noted, in determining whether 

“there is a reasonable probability” that the defendant 

“would have received a different sentence, a 

reviewing court must ‘consider the totality of the 

available mitigation evidence—both that adduced at 

trial, and the evidence adduced in the habeas 

proceeding—and reweigh it against the evidence in 

aggravation.’” Pet. App. 8a (quoting Porter, 558 U.S. 

at 41); see also Williams, 529 U.S. at 397-98; Pet. 

App. 30a. The state court’s re-weighing of the 

aggravating and mitigating evidence will stand 

unless it was unreasonable under AEDPA, as the 

Eleventh Circuit acknowledged. Pet. App. 33a, 37a. 

a. The State contends that the Eleventh 

Circuit’s AEDPA analysis on prejudice purportedly 

“relied in large part” on the court of appeals’ own 

cases, rather than on “clearly established Supreme 

                                                                                          

explain how the additional available mitigation evidence in 

DeBruce’s background, see supra pp. 5-6, would have detracted 

in any way from a “beg for mercy” strategy. Indeed, even the 

family abuse evidence would not have undercut DeBruce’s 

mother’s plea for sympathy because she was not the abuser. 
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Court law as AEDPA requires.”19 Pet. 21. But this is 

simply not true. As is plain from the opinion, and as 

discussed below, the Eleventh Circuit primarily 

relied upon this Court’s decisions in Williams, 

Wiggins, and Porter in holding that the state court’s 

decision regarding prejudice was unreasonable. See 

Pet. App. 30a, 32a, 34a, 35a, 36a, 37a, 38a. The 

Eleventh Circuit did not err in additionally invoking 

certain of its own past decisions applying AEDPA 

review and analyzing the clearly established law set 

forth in this Court’s precedents. See Marshall v. 

Rodgers, 133 S. Ct. 1446, 1450 (2013) (“[A]n 

appellate panel may, in accordance with its usual 

law-of-the-circuit procedures, look to circuit 

precedent to ascertain whether it has already held 

that the particular point in issue is clearly 

established by Supreme Court precedent.”). 

b. The State additionally challenges the 

Eleventh Circuit’s prejudice analysis under AEDPA 

as improperly applying “de novo review.” Pet. 21. 

Once more, the State ignores the Eleventh Circuit’s 

analysis explicitly identifying the errors in the state 

court’s decision regarding prejudice and explaining 

why those errors were unreasonable under clearly 

established precedents of this Court. See Pet. App. 

29a-39a. 

The Eleventh Circuit concluded that, under 

AEDPA, the state court “unreasonably” held that 

“the omitted evidence in this case had no reasonable 

probability of reducing DeBruce’s sentence.” Pet. 

                                            
19 As noted above, supra p. 18, the State challenges the Elev-

enth Circuit’s prejudice analysis only under AEDPA, not under 

Strickland.  
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App. 37a. It is clearly established that a state court’s 

prejudice determination must “evaluate the totality 

of the available mitigation evidence.” Williams, 529 

U.S. at 397; see Pet. App. 30a. Contrary to that 

clearly established Supreme Court precedent, the 

state court failed to weigh all of the available 

mitigation evidence against the aggravating 

evidence.20 Pet. App. 33a. As the Eleventh Circuit 

detailed, the state court entirely disregarded 

mitigation evidence concerning DeBruce’s borderline 

intelligence and extremely low IQ. Pet. App. 33a-34a. 

As the record also showed, the state court likewise 

failed to consider evidence of DeBruce’s history of 

daily physical and mental abuse by a family member 

who regularly beat him with extensions cords and 

switches and threatened him with knives, 

disadvantaged family background, and exposure to 

violence. See Pet. App. 466a. The state court’s failure 

to “reweigh[]” the “totality of the available mitigation 

evidence . . . against the evidence in aggravation” 

was “unreasonable” under this Court’s decisions. 

Williams, 529 U.S. at 397. 

c. In response, the State vaguely asserts that 

the precedents of this Court invoked by the Eleventh 

Circuit are inapposite because they involved omitted 

mitigation evidence that was supposedly “much 

                                            
20 The State overstates the strength of the aggravating evidence 

as including “the violent character and senseless nature of the 

crime and DeBruce’s prior robberies [plural] and gang affilia-

tion.” Pet. 23. In fact, the state court identified only two aggra-

vating factors in it reweighing analysis: (1) a single prior, 

unarmed robbery and (2) the robbery that led to DeBruce’s 

capital conviction in this case. Pet. App. 459a, 466a; see Ala. 

Code § 13A-5-49. 
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stronger.” Pet. 21-22. But the State deliberately 

misses the point of those precedents.  

As the Eleventh Circuit explained, this Court 

has repeatedly held that a defendant is 

unquestionably prejudiced by “the complete 

omission” of mitigation evidence regarding 

“defendant’s mental impairment and history of 

abuse.” Pet. 34a (discussing, inter alia, Williams, 

Wiggins and Porter) (emphasis added). That is what 

occurred here. As in Porter, “‘[t]his is not a case in 

which the new evidence would barely have altered 

the sentencing profile presented to the sentencing 

judge.’” Pet. App. 32a (quoting Porter, 558 U.S. at 

41); see also Strickland, 466 U.S. at 700. Here, the 

jury heard that DeBruce was a college student at the 

University of Alabama at Birmingham, whose life 

was largely “unremarkable.” Pet. App. 32a. The “jury 

was given almost no reason to spare [DeBruce’s] life,” 

as the Eleventh Circuit determined. Pet. 37a-38a. As 

the state court observed on direct appeal, “we find no 

reason to spare the defendant’s life,” on the bare, 

inaccurate mitigation evidence that counsel had 

presented. DeBruce v. State, 651 So.2d 599, 623 (Ala. 

Crim. App. 1993). 

In sharp contrast to the portrait of DeBruce 

presented to the jury, DeBruce suffered regular and 

severe abuse throughout his childhood at the hands 

of a family member; possessed low intelligence and 

mental deficiencies; dropped out of school in the 

seventh grade at age sixteen after being held back 

three times; had a history of suicide attempts and 

drug abuse from a young age; grew up in an 

impoverished family with an alcoholic and largely 

absent father; suffered from a painful 
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gastrointestinal disorder; and was raised in a 

neighborhood plagued by poverty and violence. Pet. 

App. 31a-32a; see also id. at 14a-18a. As the 

Eleventh Circuit explained, this is precisely the kind 

of evidence this Court has determined to be highly 

relevant to assessing moral culpability at the 

sentencing stage. Pet. App. 31a-32a, 34a-36a; see 

Williams, 529 U.S. at 398 (evidence of abuse and 

privation in childhood, and mental impairments); 

Wiggins, 539 U.S. at 537-38 (evidence of abusive 

background); Porter, 558 U.S. at 41-44 (evidence of 

abusive background and mental defects).  

Thus, the Eleventh Circuit concluded, 

properly, that the state court’s decision that “the 

omitted evidence in this case had no reasonable 

probability of reducing DeBruce’s sentence,” was an 

unreasonable application of Strickland. Pet. App. 

37a.21 

C. The Policy Arguments Advanced by 

the State Are Misdirected and In-

correct 

The State offers several misguided policy 

arguments as additional reasons why this case is 

purportedly an appropriate candidate for reversal. 

Pet. 23-25. Each of these arguments is 

                                            
21 Accordingly, the State is plainly wrong in contending that 

Judge Martin’s concurrence must have been intended to 

“vouch[]” for the majority decision in the absence of a true 

AEDPA analysis. Pet. 23. The Eleventh Circuit did conduct the 

required AEDPA analysis. The actual purpose of the concurring 

opinion, as it explained, was to respond to the ad hominem 

attacks made upon the majority by the dissenting judge. See 

Pet. App. 40a-41a (Martin, J., concurring). 
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fundamentally flawed and affords no support for 

granting the petition. 

Contrary to the State’s contention, the 

Eleventh Circuit’s decision will not “do damage 

beyond this particular case,” Pet. 24 (quoting Pet. 

App. 45a), or, indeed, at all. The decision below 

presents a straightforward and careful application of 

well-settled principles enunciated by this Court, 

including the double deference required by 

Strickland and AEDPA. See §§ I(A)-(B) supra. It does 

not and will not, as the State contends, shift the 

burden of proof of ineffectiveness to the State. Pet. 

25. On the contrary, the Eleventh Circuit squarely 

placed the burden of proving counsel’s deficient 

performance (as well as prejudice) upon DeBruce’s 

shoulders. Pet. App. 6a. The Eleventh Circuit then 

properly held, based on ample evidence adduced by 

DeBruce during state post-conviction proceedings, 

that his counsel was ineffective for failing to conduct 

a constitutionally adequate investigation of 

mitigation evidence. See supra pp. 20-26. 

Nor will the Eleventh Circuit’s decision 

“undermine[] the entire point of AEDPA,” as the 

State mistakenly argues. Pet. 24. DeBruce does not 

dispute the high degree of deference owed to the 

state court’s decision under AEDPA. Indeed, the 

Eleventh Circuit’s decision emphasized at length the 

rigorous standard of deference required by AEDPA. 

See Pet. App. 3a-7a, 39a. It is “meant to be” a 

standard that “is difficult to meet.” Harrington, 526 

U.S. at 102. But, as this Court has held, it “stops 

short of imposing a complete bar” to relief. Id. As 

Judge Martin wrote in her concurrence, invoking this 

Court’s decision in Cockrell, “‘[d]eference does not by 
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definition preclude relief.’” Pet. App. 39a (quoting 

Miller-El v. Cockrell, 537 U.S. 322, 340 (2003)). 

Rather, it affords relief under narrow circumstances, 

which were met in this case. 

The State’s admonition that this “protracted” 

case “would be over,” but for the Eleventh Circuit’s 

grant of relief, also has no basis in sound policy. Pet. 

24. Any litigant could assert the truism that “but for” 

a judicial result unfavorable to it, it would have 

prevailed. Where, as here, the state court’s decision 

is an unreasonable application of clearly established 

Supreme Court precedent, AEDPA fully authorizes 

the federal courts to grant appropriate habeas relief. 

28 U.S.C. § 2254(d). 

Finally, the Eleventh Circuit’s decision does 

not inflict any injustice—or, in the State’s words, an 

“arguably unjust situation”—on DeBruce’s co-

defendant, Charles Burton. Pet. 24. Burton has 

exhausted all avenues to appeal from his capital 

conviction and sentence, which were upheld by the 

Eleventh Circuit and cannot be challenged further. 

See Burton v. Commissioner, 700 F.3d 1266 (11th 

Cir. 2012) (affirming denial of federal habeas relief), 

cert. denied, 134 S. Ct. 249 (2013). In denying relief 

on Burton’s challenge to a conviction arising from a 

separate trial raising different issues, the Eleventh 

Circuit held that Burton was not denied effective 

assistance of counsel under clearly established 

Supreme Court precedent. Burton, 700 F.3d at 1270. 

On the record present here, however, DeBruce was 

denied effective assistance of counsel under 

Strickland, as the same court held in this case. Pet. 

App. 14a-39a. There is nothing inconsistent or unjust 

about granting DeBruce new penalty phase 
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proceedings that are constitutionally adequate; to 

the contrary, to have failed to undertake the 

mandated inquiry here on the basis of a separate 

adjudication as to Burton would have represented a 

miscarriage of justice. 

CONCLUSION 

For the foregoing reasons, the petition for a writ 

of certiorari should be denied. 

Respectfully submitted, 
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