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INTEREST OF THE AMICI CURIAE

Amicus Curiae1 the Air Force Association (“AFA”)
is a non-profit, independent, professional military and
aerospace education association promoting public
understanding of aerospace power and the pivotal
role it plays in the security of the nation. AFA
promotes a dominant United States Air Force and a
strong national defense. AFA filed a brief amicus
curiae in support of Petitioner in his appeal to the
U.S. Court of Appeals for the District of Columbia
Circuit.

Amicus Curiae Dr. James Roche served as the
20th Secretary of the U.S. Air Force from June 2001
to January 2005, and prior to assuming that position
served as a U.S. Navy Captain with 23 years of
service. Dr. Roche most recently was Corporate Vice
President and President of the Electronic Sensor and
Systems Sector of Northrop Grumman Corporation.

Amicus Curiae Michael W. Wynne served as the
21st U.S. Secretary of the Air Force, and prior to
assuming that position served as Principal Deputy
Under Secretary of Defense for Acquisition,
Technology and Logistics, and Under Secretary of
Defense for Acquisition, Technology and Logistics.
Mr. Wynne graduated from the U.S. Military

1 The parties have been timely notified pursuant to Supreme
Court Rule 37.2 and have consented to the filing of this brief
amici curiae. Pursuant to Supreme Court Rule 37.6, amici state
that this brief was not authored by any other person or entity
other than amici or their counsel.
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Academy and served in the Air Force for seven years,
ending his active duty career as a Captain and
Assistant Professor of Astronautics at the U.S. Air
Force Academy.

Dr. Roche and Mr. Wynne, as former Secretaries
of the Air Force who were responsible for key aspects
of the nomination and appointment of officers and
who were themselves military officers, have an
interest in ensuring the orderly and fair application
of the Appointments Clause as currently reflected in
the Defense Officer Personnel Management Act
(“DOPMA”), 10 U.S.C. § 611 et seq.

Military officers lead the Armed Services, and
their fair and orderly appointment is vital to the
strength, endurance, flexibility, and worldwide
dominance of the United States armed forces. Our
officers stand ready at a moment’s notice to leave
their families and risk their lives for our country.
Tens of thousands of military appointments and
promotions occur annually (see 161 Cong. Rec. D225
(daily ed. Mar. 4, 2015)) as recognition of
commissioned officers for their great skill, courage,
honor, and sacrifice and as motivation for the best
officers to remain. Amici submit this brief in support
of the Petitioner based on their understanding that
the fair and efficient operation of the appointments
stage of the promotion process is of great practical
significance to the military services and their officers.
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SUMMARY OF THE ARGUMENT

Review by this Court is warranted to consider an
important and recurring question of law concerning
the application of the Appointments Clause, U.S.
Const. art. II, § 2, cl. 2, to the appointment of military
officers.

Appointments of military officers are vital to the
national security of the country, and the Constitution
establishes a process whereby the President
nominates officers, “by and with the advice and
consent of the Senate,” and subsequently appoints
them after Senate confirmation. U.S. Const. art. II, §
2, cl. 2. The Constitution is silent, however, regarding
actions necessary for the appointment to occur after
the officers have been nominated and received the
consent of the Senate. The Defense Officer Personnel
Management Act prescribes an orderly and fair
process for the appointment of military officers of a
certain grade and provides the Armed Services with
necessary certainty and flexibility in the appointment
process to permit effective and efficient management
of senior military personnel.

For over a decade, however, the Federal Circuit, in
multiple cases starting with Dysart v. United States,
369 F.3d 1303 (Fed. Cir. 2004), has effectively
invalidated a procedural provision of DOPMA which
provides that when an officer has been nominated by
the President and confirmed by the Senate, and the
Service Secretary then has set an appointment date,
the “appointment of an officer may not be delayed . . .
for more than six months after the date on which the
officer would otherwise have been appointed unless
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the Secretary concerned specifies a further period of
delay.” 10 U.S.C. § 624(d)(4). The Federal Circuit has
refused to apply DOPMA’s clear, logical, and fair
procedures and effectively read Section 624(d)(4) out
of the statute. Rather, the Federal Circuit has read
into the Constitution a requirement for an affirmative
“public act of appointment”—which has the effect of
subjecting officers to the risk that after confirmation
they may be placed in limbo indefinitely until such an
additional “public act” occurs or they are removed
from the promotion list.

The Federal Circuit applied the Dysart doctrine in
this case and held that General Schwalier had not
been appointed to the position of Major General, even
though the Secretary of the Air Force did not
“specif[y] a further period of delay” until more than
six months had passed since the Secretary had set his
appointment date. The Federal Circuit’s decisions
here and in other previous cases have resulted in
removal from the promotion list of officers like
General Schwalier,2 whose merit was proved by the
President’s nomination and the Senate’s consent to
his promotion, and whose appointment by the officer’s
Service Secretary was unchallenged and not delayed
for more than six months after the date on which the
officer would otherwise have been appointed.

In Dysart, the Federal Circuit itself recognized
that the case presented, “significant questions
concerning the appointment process for military

2 Schwalier v. Hagel, 776 F.3d 832 (Fed. Cir. 2015).
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officers.” 369 F.3d at 1306.3 The Federal Circuit, not
the Constitution, has created this unfairness to
military officers and this obstacle to efficient
operation of the promotion process with its tortured
construction of both DOPMA and Marbury v.
Madison, 5 U.S. (1 Cranch) 137 (1803). Given the
Federal Circuit’s continued adherence to its own
constitutional interpretation in Dysart, only this
Court may determine the proper application of the
Appointments Clause and restore the fairness in the
appointments process that DOPMA mandates. This
case presents an appropriate vehicle for resolution of
that question.

ARGUMENT

I. THE QUESTION PRESENTED IS IMPORTANT TO

THE EFFICIENT OPERATION OF THE ARMED

FORCES

Based on amici’s experience, including service as
former Secretaries of the Air Force, the issue
presented in this case is of great importance to the
effective operation of the Armed Services. The
decision in Dysart that an appointment does not occur
upon expiration of that six-month period, even though
no action had been taken in the interim to extend that
period, introduced uncertainty into the operation of
the promotion process. This legal question about the

3 There, more than six months after the officer next-in-line to
Admiral Dysart was to be promoted, the Secretary of the Navy
recommended to the President that Admiral Dysart be removed
“concerning the conduct of the appellant’s relationship with a
woman during the period after he had become separated from
his wife.” 369 F.3d at 1309.
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ground rules governing operation of the officer
promotion system is important both to the military
officers involved and to the Services’ need for
certainty in decisions affecting the staffing of the
Armed Forces. Amici respectfully submit that this
important question warrants resolution by the Court.

Amici further submit that application of DOPMA
as enacted makes a substantial contribution to the
operation of an orderly and efficient promotions
system. To determine how best to staff the Air Force,
the Secretary needs to understand which officers will
be promoted and on what day. Section 624 of DOPMA
contributed to efficient administration of the officer
corps by establishing a clear rule—an officer is
appointed on the date previously established by the
Secretary for promotion, or upon expiration of a six-
month period after that date has passed, unless the
Secretary takes a second action within that period of
delay. The Dysart decision eliminated the certainty
provided by DOPMA’s statutory mechanism with
respect to the date on which promotion previously was
thought to occur.

II. THE FEDERAL CIRCUIT ERRED IN

INVALIDATING KEY PORTIONS OF DOPMA

The Federal Circuit’s invalidation of DOPMA
violates important principles of constitutional
construction and ignores the role accorded to
Congress by the Constitution to establish laws for the
support and maintenance of the Armed Services.

Article I, section 8 of the Constitution provides:
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The Congress shall have the power [t]o
raise and support Armies . . . ; [t]o
provide and maintain a Navy; [t]o make
rules and regulations for the
Government and Regulation of the land
and naval Forces . . . [and] [t]o make all
laws which shall be necessary and
proper for carrying into Execution the
foregoing Powers . . . .

U.S. Const. art. I, § 8.

The Appointments Clause provides that the
President

shall nominate, and by and with the
Advice and Consent of the Senate, shall
appoint . . . Officers of the United States
. . . but the Congress may by law vest the
Appointment of such inferior Officers, as
they may think proper, in the President
alone, in the Courts of Law, or in the
Heads of Departments.

U.S. Const. art. II, § 2, cl. 2.

The Constitutional framework thus provides both
the President and Congress with important roles in
establishing and staffing the military services.

DOPMA prescribes an orderly and constitutional
process for the appointment of military officers of a
certain grade and provides the Armed Services with
necessary certainty and flexibility in the
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appointments process required to staff the Armed
Forces.

A. The Plain Language of DOPMA Provides for
Affirmative Appointment When the Service
Secretary Sets a Date for Appointment and
Thereafter Does Not Delay or Remove the
Officer Within a Defined Period of Time

A fundamental and longstanding principle of
statutory construction is that courts should “give
effect, if possible, to every clause and word of a
statute, avoiding, if it may be, any construction which
implies that the legislature was ignorant of the
meaning of the language it employed.” Montclair v.
Ramsdell, 107 U.S. 147, 152 (1883). Here, despite the
explicit contrary language of 10 U.S.C. § 624(d)(4), the
Federal Circuit has construed DOPMA so as to allow
the President an infinite period of time in which to
delay appointment of an officer after nomination,
Senate confirmation, and the time and date that the
Service Secretary announced to the officer that the
appointment would occur. This interpretation
effectively strikes from the statute the procedural
mechanism Congress established in Section 624(d)(4)
both to protect the rights of military officers and to
provide the Services with a procedure for transparent
and effective management of their personnel
resources.

DOPMA provides that officers are nominated by
the President after a comprehensive review process
that begins when the Service Secretary convenes a
selection board and concludes when the Secretary of
Defense transmits the promotion list to the President
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for his consideration, and the President approves or
disapproves each individual on that list. Id.
§ 618(c)(1). The President has the absolute discretion
to remove from the promotion list the name of any
officer, for any reason, prior to nomination. Id. The
list of officers approved and nominated by the
President is then submitted to the Senate for its
advice and consent. Id. § 629(b).

For those officers confirmed by the Senate, the
Secretary of the relevant Service then sets the
officer’s appointment date. Id. § 741(d)(2). DOPMA
does not prescribe a time for setting of the
appointment—this act is committed to the sole
discretion of the President or the relevant Service
Secretary. Id. By setting the appointment date, the
Secretary takes a public act that starts DOPMA’s
clock and limits the subsequent delay that DOPMA
permits as part of the appointments process. Id.
§ 624(d). As Dysart acknowledges, DOPMA prohibits
any delay in the actual appointment of more than six
months after the date set for the officer’s
appointment, unless the Service Secretary concerned
acts to delay that appointment within the six-month
period. 369 F.3d at 1307; 10 U.S.C. § 624(d). The
officer will be appointed on the prescribed date unless
the Secretary further delays the appointment or
removes the officer’s name from the promotion list
during the maximum six-month delay period. Id.
§ 741(d)(1), (d)(2). This procedure provides fairness to
officers by requiring a subsequent affirmative act by
the Service Secretary, in his or her unbounded
discretion, to further delay the appointment, so that
the officer and his or her family do not sit in limbo
indefinitely, unsure of what lies ahead.
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Here, the Federal Circuit concluded that the
express prohibition on delay beyond six months
without action by the Secretary “does not provide for
an appointment by operation of law without a final
act of appointment by the President.” 776 F.3d at 836.
The Federal Circuit offered little analysis of the
statutory language, but rather concluded that
“Dysart controls Mr. Schwalier’s case.” Id. at 837. In
Dysart, the court previously had refused to give effect
to the plain language of 10 U.S.C. § 624(d) on the
ground that “[t]he constitutional process allows the
President complete discretion in choosing whether or
not to appoint an officer. The statute does not and
cannot alter that process by providing for automatic
appointment.” 369 F.3d at 1311.

The Federal Circuit’s characterization in Dysart of
the careful and clear procedures of DOPMA as
resulting in “automatic” appointment or an
abrogation of the President’s discretion is an
inaccurate and unnecessary construction of the plain
language of the statute, and resulted in a
misapplication of the Appointment Clause. In
DOPMA, Congress, pursuant to its authority under
Article I, section 8 to provide for and regulate the
military, merely established procedures through
which the President, or the Service Secretary
concerned on behalf of the President, would exercise
the President’s appointment power in an orderly
manner without treading on the Chief Executive’s
absolute substantive authority to appoint or refuse to
appoint an officer. Significantly, in Dysart, the
Federal Circuit held that the Secretary of the Navy,
even without express delegation, had the authority to
appoint naval officers on behalf of the President “as
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the public act of appointment required by the
Constitution.” 369 F.3d at 1312. Because the Service
Secretaries are delegated the authority to act on
behalf of the President, their act of providing notice to
the officer of an appointment date, together with their
failure to act subsequently to extend that period or to
remove the officer from the promotion list in the
reasonable time prescribed, constitutes a public act of
appointment.

B. Dysart’s Constitutional Holding Was
Incorrect

The Federal Circuit’s ruling in Dysart misapplies
the Appointments Clause and wholly failed to
consider Congress’ role pursuant to Article I, section
8 of the Constitution in legislating for the Armed
Services—a role wholly consistent with its
establishment of reasonable procedures for the
President’s exercise of his power of appointment.

Under DOPMA, the President retains unfettered
authority to determine whether to appoint any officer
confirmed for promotion by the Senate. The Senate
plays no role in the selection for nomination or in the
ultimate appointment of military officers; those
functions remain the absolute province of the
President or, in the case of appointment, the Service
Secretaries if the President chooses to delegate his
appointment power to them. The Service Secretary’s
setting of a promotion date of six months after the
date first set by the Secretary constitutes a public act
of appointment that satisfies the Appointments
Clause. Nothing in the Appointments Clause
prohibits Congress from establishing a deadline for
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that appointment to take effect six months after the
date first set by the Secretary, unless the Secretary
chooses in his untrammeled discretion to specify “a
further period of delay.” 10 U.S.C. § 624(d)(4). The
creation of such a reasonable time period to modify
the prior act of appointment, by removal of an officer
from the promotion list or by further extension of the
date for appointment by the President or his delegee,
does not interfere with the President’s constitutional
authority to select and approve the persons who will
be promoted to higher military rank.

The Federal Circuit’s decision in Dysart rests
almost exclusively on its reading of dicta in this
Court’s decision in Marbury, which is distinguishable
on multiple grounds. The issue presented and the
factual circumstances in Marbury were much
different than appointments under DOPMA. In
Marbury, the Court decided when a commission was
final for the appointment of a justice of the peace in
the District of Columbia. 5 U.S. at 150-51. The issue
there presented was whether, under the
Appointments Clause, a federal justice of the peace’s
commission vested upon issuance by the Secretary of
State such that the official could not thereafter be
removed, or alternatively, vested upon receipt by the
individual where “the acts of Congress [were] silent”
on when the office became a vested legal right. Id. at
172. Given the silence of Congress, the Court
concluded that the official’s commission vested when
it was signed by the President and transmitted to the
Secretary of State. Id at 158-59. The Court thus
considered whether there was a limit on the power of
the President to rescind an appointment once the
appointment letter had been signed, in a context
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where Congress had set forth no procedure for the
appointment. The Court, however, did not purport to
address when or how the appointment process would
be deemed complete for all officers appointed by the
President. Nor did it discuss Congress’ authority to
establish fair procedures for the appointment process
for military officers, in the exercise of its express
powers pursuant to Article I, section 8.

The Federal Circuit in Dysart erred by adopting,
without regard to the context in which it was issued,
the Court’s statement in Marbury that the point in
time in which the power of the executive over an office
must cease is “when the constitutional power of
appointment has been exercised. And this power has
been exercised when the last act, required from the
person possessing the power, has been performed.
This last act is the signature of the commission.” Id.
at 156.

In contrast to Marbury, where Congress remained
silent and the President sought to delay an
appointment signed by the Secretary of State,
DOPMA sets up a fair process that addresses the
concern in Marbury that the power of the executive
must have a definite, identifiable end through a
public act. Under DOPMA, the promotion vests on
the earlier of the date the Service Secretary
determines—a date which may be delayed by a
subsequent action by the Secretary—or the time
specified in Section 624(d).

In sum, this Court should grant the Petition to
address the issue whether the procedures adopted by
Congress in DOPMA, pursuant to its authority under
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Article I, section 8 to provide orderly promotion
practices for the good of the Armed Services, is
constitutional.

CONCLUSION

For the foregoing reasons, the Petition for a Writ
of Certiorari should be granted.
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