
No. 14-1129 
 

IN THE 

 
 
IRVING H. PICARD, TRUSTEE FOR THE LIQUIDATION OF 

BERNARD L. MADOFF INVESTMENT SECURITIES LLC, 

     Petitioner, 
v. 

 
IDA FISHMAN REVOCABLE TRUST, ET AL. 

Respondents. 

 
On Petition for a Writ of Certiorari 

to the United States Court of Appeals 
for the Second Circuit 

 
PETITIONER’S REPLY BRIEF 

 

David J. Sheehan 
Tracy L. Cole 
Thomas D. Warren 
Seanna R. Brown 
BAKER & HOSTETLER LLP 
45 Rockefeller Plaza 
New York, NY 10111 

Thomas C. Goldstein 
Counsel of Record 

Tejinder Singh 
GOLDSTEIN & RUSSELL, P.C. 
7475 Wisconsin Ave.  
Suite 850 
Bethesda, MD 20814 
(202) 362-0636 
tg@goldsteinrussell.com 



 

 

TABLE OF CONTENTS 

TABLE OF AUTHORITIES ........................................ ii 

PETITIONER’S REPLY BRIEF ................................. 1 

I. Section 546(e) Seeks To Mitigate 
Systemic Risk In Securities Markets, Not 
Shield The Profits Of Ponzi Schemes. ........... 2 

II. Only Petitioner’s Reading Can Be 
Reconciled With Section 546(e). .................... 7 

CONCLUSION .......................................................... 13 

 



 
 
 
 
 
 

ii 

 

TABLE OF AUTHORITIES 

Cases 

Carval Investors UK v. Giddens (In re 
Lehman Bros. Inc.), 
506 B.R. 346 (S.D.N.Y. 2014) ............................. 11 

Egelhoff v. Egelhoff ex rel. Breiner, 
532 U.S. 141 (2001) ............................................ 12 

In re Madoff, 
848 F. Supp. 2d 469 (S.D.N.Y. 2012) ................... 2 

Mellouli v. Lynch, 
575 U.S. ____, Slip Op. (June 1, 2015) .............. 12 

N.Y. State Conf. of Blue Cross & Blue Shield 
Plans v. Travelers Ins. Co., 
514 U.S. 645 (1995) ............................................ 12 

Statutes 

11 U.S.C. § 546(e) ............................................. passim 

11 U.S.C. § 548(a)(1) .................................................. 2 

11 U.S.C. § 548(c) ...................................................... 2 

11 U.S.C. § 741(7) .................................................... 11 

11 U.S.C. § 741(7)(A)(i) ........................................ 9, 10 

11 U.S.C. § 741(7)(A)(ii)-(vi) ...................................... 9 

11 U.S.C. § 741(7)(A)(v) ............................................. 8 

11 U.S.C. § 741(7)(A)(vii)..................................... 9, 11 

11 U.S.C. § 741(7)(A)(x) ............................................. 9 

11 U.S.C. § 741(7)(A)(xi) ...................................... 9, 10 

11 U.S.C. § 741(8) ...................................................... 8 



 
 
 
 
 
 

iii 

 

15 U.S.C. § 78fff-1(a)-(b) ............................................ 2 

Other Authorities 

Bankruptcy of Commodity and Securities 
Brokers: Hearings before the Subcomm. 
on Monopolies & Commercial Law of the 
H. Comm. on the Judiciary, 97th Cong. 
165 (1981) (statement of Edmund R. 
Schroeder) ............................................................. 4 

Neil M. Garfinkel, No Way Out: Section 
546(e) Is No Escape for the Public 
Shareholder of A Failed LBO, 1991 
Colum. Bus. L. Rev. 51 (1991) ............................. 3 

H.R. Rep. No. 97-420 (1982) ...................................... 3 

 



 

 

PETITIONER’S REPLY BRIEF  
This litigation consolidates hundreds of cases 

that together determine the rights to billions of 
dollars.  Respondents1 do not dispute that they are 
trying to keep money that Madoff took from his 
victims and then wrongfully paid to respondents to 
sustain his Ponzi scheme.  Nor do they dispute that if 
this Court does not intervene they will keep billions 
of dollars in unearned fictitious profits, requiring 
thousands of victims to suffer billions of dollars in 
very real losses.  The Second Circuit permitted 
respondents to achieve that entirely anomalous 
result, holding that it was compelled by the plain 
meaning of the stockbroker defense, 11 U.S.C. 
§ 546(e), which the court stretched to reach payments 
that do not involve any actual securities transactions.  
The case’s importance is undeniable, and the Second 
Circuit’s error is plain.  The thousands of investors 
from whom Madoff stole much or all of their life 
savings should not be victimized a second time by the 
courts. Certiorari accordingly is warranted.2 

  

                                            
1 The briefs in opposition are cited according to the first-named 
respondent in the appendices:  “Sirotkin BIO” and “Boslow 
BIO.”  
2 SIPC’s reply brief addresses the circuit conflict and the 
importance of the case. See Pet. 9-14, 26-29.  Those points will 
not be repeated here. 
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I. Section 546(e) Seeks To Mitigate Systemic 
Risk In Securities Markets, Not Shield 
The Profits Of Ponzi Schemes.  

Madoff stole money from some of his customers 
and gave it to others (respondents here) as phony 
“profits” to hide his fraud.  Petitioner (the Trustee) 
seeks to recoup those fake profits—not the principal 
that respondents received—because Bernard L. 
Madoff Investment Securities (BLMIS) did not 
receive “value” for giving away the former.  11 U.S.C. 
§ 548(a)(1), (c).  In almost every context, the 
Securities Investor Protection Act (SIPA) and the 
Bankruptcy Code give petitioner the right—indeed, 
the legal obligation—to restore that money to the 
estate and distribute it ratably among an insolvent 
entity’s customers.  Pet. 2-3; In re Madoff, 848 F. 
Supp. 2d 469, 473 (S.D.N.Y. 2012) (citing SIPA 
§ 78fff-1(a)-(b)). 

If respondents are to prevail, some exception 
must defeat that normal rule and entitle them to 
keep the money.  The Second Circuit relied on the 
Bankruptcy Code’s “stockbroker defense.”  But 
everyone agrees that the mere fact that Madoff was 
nominally a “stockbroker” is not enough.  If a 
stockbroker disposed of stolen money through a real 
estate deal, those funds obviously would be recouped.  
So there must be something special about these fake 
profits, in particular. 

At bottom, the Second Circuit thought it was 
enough that respondents were Madoff’s customers.  
The root Question Presented is whether that was 
correct.   
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It was not.  Respondents may keep their principal 
(for which they provided “value”) but not the 
supposed “profits,” which were stolen and fictitious.  
There is no merit to respondents’ self-interested 
complaint that it is “unfair” to make them return the 
stolen funds.  The same could be said whenever any 
fraudulent business (for example, a real estate 
scheme) gives away money it stole to maintain the 
patina of legitimacy.  But respondents do not dispute 
that Congress sensibly decided that the money 
should go to victims instead.  Congress made that 
choice especially clear when it enacted SIPA, which 
provides special protections for securities investors 
above other legitimate creditors—let alone profiteers. 

In turn, the exception to the Trustee’s powers 
created by the stockbroker defense has nothing to do 
with creating a sweeping right for customers to keep 
every distribution they receive.  The defense instead 
serves a narrow purpose that is not implicated here:  
to “prevent the insolvency of one . . . firm from 
spreading to other brokers or clearing agencies and 
possibly threatening the collapse of the market.” H.R. 
Rep. No. 97-420, at 1 (1982); Krys Br. 8-9.3 

Securities markets rely on layers of 
intermediaries to facilitate, clear, and settle trades, 
including brokers and clearing agencies.  This process 
works because each intermediary guarantees its 
obligation to execute the trade by delivering 

                                            
3 See Neil M. Garfinkel, No Way Out: Section 546(e) Is No 
Escape for the Public Shareholder of A Failed LBO, 1991 Colum. 
Bus. L. Rev. 51, 61-68 (1991) (detailing legislative history and 
purpose).  
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securities or funds.  But the tight integration of these 
market participants creates a systemic risk.  If a 
broker defaults on its obligation, the clearing agency 
can suffer heavy losses because it still must settle the 
trade (e.g., by expending its own cash or acquiring 
substitute securities).  Academics Br. 7-8. 

The risk can be catastrophic when a broker’s 
insolvency triggers bankruptcy proceedings.  Under 
ordinary bankruptcy rules, an insolvent broker’s 
trading obligations (e.g., payments it already made to 
execute trades) could be avoided.  But in the interim, 
the market may have moved, or the counterparty 
may have pledged the securities as collateral for 
another transaction, or engaged in further trading 
using the funds.  If the insolvent broker was large 
enough, the ripples from unwinding its transactions 
might bankrupt other intermediaries, and confidence 
in the clearing system itself could fail.  See, e.g., 
Bankruptcy of Commodity and Securities Brokers: 
Hearings before the Subcomm. on Monopolies & 
Commercial Law of the H. Comm. on the Judiciary, 
97th Cong. 165 (1981) (statement of Edmund R. 
Schroeder) (“If a firm or a clearing organization had 
to return margin payments received from a debtor 
when he had already transmitted those funds to 
others in the clearing chain . . . its finances would be 
seriously undermined to the point where it also might 
be driven into bankruptcy.”).     

Section 546(e) has accordingly always remained 
the exception to the rule that a trustee may—in 
appropriate circumstances, such as when funds are 
not distributed for value—avoid transactions to 
return funds equitably to creditors.  In this and every 
other SIPA case, the equities favoring customer-



 
 
 
 
 
 

5 

 

creditors are at their apex because the customers are 
the direct victims of the fraud who lost their 
principal.  Net Loser Br. 13-17.   

Congress never contemplated that the exception 
provided by the stockbroker defense would be 
extended to prevent these victims from recovering 
billions of dollars when the concerns underlying its 
adoption are not implicated.  This is such a case.  
Respondents entered no contracts with any securities 
market counterparties for the purchase or sale of 
securities, and BLMIS entered no such contracts on 
their behalf.  So there are no securities transactions 
to unwind.  And there are no intermediaries—no 
clearing houses, no brokers—through which losses 
could cascade.  None.  In short, recovering the stolen 
money in this recurring category of cases poses no 
risk to the orderly functioning of the markets.   

In terms of the interests Congress intended to 
advance, there would be no difference if Madoff had 
given the stolen funds to a charity instead of 
respondents.  In both instances, the potential effect 
on market stability of recouping the funds would be 
the same—i.e., none at all.  And the charity would 
seem just as worthy to receive the stolen funds as 
respondents.  But unquestionably, the charity would 
have to return the money.   

The only distinction between that hypothetical 
and this case is that respondents mistakenly believed 
that Madoff may have sold securities (if he did not 
have cash immediately available) to fulfill their 
requests to withdraw funds.  But in terms of the 
interests furthered by Section 546(e), that is no 
distinction at all. 
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Indeed, respondents and the Second Circuit do 
not seriously dispute that the inevitable upshot of the 
ruling below is the polar opposite of what Congress 
intended in enacting both the Trustee’s otherwise-
uniform recovery power and particularly SIPA.  The 
Second Circuit’s decision protecting respondents’ fake 
profits will inevitably undermine market confidence 
by ratifying a massive securities fraud and causing 
future investors to fear that they may lose their 
investment to the distribution of fake profits to 
others. 

Respondents’ position thus reduces to the 
argument that Congress wrote a very broad statute—
perhaps too broad—but nonetheless one that is so 
clear as to compel this unintended result.  And if so, 
they contend, the courts must give effect to the plain 
meaning of the words Congress used.   

Fair enough.  But this Court ought to regard 
skeptically any argument that the plain language of 
this statute imposes such heavy collateral damage.  
Net Loser Br. 27.  If the statute equally can be read 
to accomplish Congress’s actual goals, that is surely 
the more natural interpretation.  More specifically, if 
the statute is fairly read to at least presume that the 
exempted transfers relate to actual securities 
transactions, then the Second Circuit’s ruling must 
be reversed.  For the reasons that follow, Congress in 
fact said what it meant:  distributions are exempt 
from recovery only when tied to actual securities 
transactions. 
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II. Only Petitioner’s Reading Can Be 
Reconciled With Section 546(e). 

 1. Both the statutory text and structure confirm 
that the stockbroker defense does not negate the 
Trustee’s power to recover payments that have no 
connection to actual securities transactions and 
therefore to the health of the market.   

Congress used language that uniformly reflects 
Section 546(e)’s purpose.  The statute applies only to 
the tightly linked market participants that could 
produce successive defaults:  “a commodity broker, 
forward contract merchant, stockbroker, financial 
institution, financial participant, or securities 
clearing agency.”  11 U.S.C. § 546(e).  Mere customers 
are not included.   

The statute moreover exempts only “transfer[s]” 
that are likely to cause cascading insolvencies among 
those institutions: “a margin payment,” “a settlement 
payment,” or other “transfer . . . in connection with a 
securities contract, commodities contract, or forward 
contract.”  Id.  A mere “payment” is not enough. 

 2. Respondents’ efforts to shoehorn a Ponzi 
scheme’s distribution of fictitious profits into Section 
546(e) fail.  The statutory definitions of the three 
specified “transfers” are not very illuminating.  But 
none suggests that payments of stolen funds, 
unrelated to actual securities transactions, are 
exempt from recoupment. 

 a. Respondents argue that they received 
“settlement payments” because they thought that the 
funds constituted the proceeds of securities sales.  
Boslow BIO 18-19; Sirotkin BIO 20-21.  On its face, 
that is an unnatural reading of the statute, which 
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does not reach out illogically to include a payment 
that is “mistakenly believed” to be a settlement 
payment.  Respondents do not dispute that the courts 
of appeals have found, with near uniformity, that a 
“settlement payment” is the transfer of cash or 
securities to complete a transaction between 
counterparties in the securities markets.  See Pet. 15; 
SIPC Pet. 26.  Necessarily, therefore, “settlement” is 
a two-way street.  An investor buys a security.  The 
trade “settles,” usually three days later, by payment 
of cash to the seller and the delivery of the security to 
the buyer.  Here, there was no settlement because no 
securities transaction ever occurred:  Madoff simply 
gave stolen money from a checking account to 
respondents. 

Respondents find no solace in the definition of 
“settlement payment,” which is almost entirely 
tautological:  “a preliminary settlement payment, a 
partial settlement payment, an interim settlement 
payment, a settlement payment on account, or any 
other similar payment commonly used in the 
securities trade.”  11 U.S.C. § 741(8).  To the extent it 
is informative, the definition plainly assumes that 
there will be a “settlement” of something in a fashion 
is “common[] . . . in the securities trade.”  The 
something can only be a securities transaction—
which is absent here.  Cf. id. § 741(7)(A)(v) 
(“securities contract” includes “any extension of credit 
for the clearance or settlement of securities 
transactions”).  And while Ponzi schemes recur with 
unfortunate frequency, they are not “common” 
industry practice. 

 b. Respondents fare no better in their attempt to 
defend the Second Circuit’s holding that this money 
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is a “transfer . . . in connection with a securities 
contract.”  11 U.S.C. § 546(e).  The express 
requirement that there be an underlying “securities 
contract” makes that reading counterintuitive, to say 
the least.  

Respondents argue that even though no 
securities transactions occurred, their customer 
agreements with BLMIS (the account documents) 
were themselves “securities contracts.”  This is just 
the argument that Section 546(e) exempts all of a 
stockbroker’s payments to its customers, because 
every customer of every stockbroker will have such 
account-opening documentation.  But Congress could 
not have intended that, given the statute’s narrow 
purposes; or if it had, it easily could have said so.  
Academics Br. 5. 

In fact, the account documents were not 
“securities contracts.”   All the contracts described in 
the statutory definition refer to actual securities 
transactions.  The first is illustrative: “a contract for 
the purchase, sale, or loan of a security.”  11 U.S.C. 
§ 741(7)(A)(i).  The others are to the same effect, e.g., 
an “option,” a “guarantee . . . by or to any securities 
clearing agency,” a “margin loan,” an “extension of 
credit for the clearance or settlement of securities 
transactions,” a “loan transaction coupled with a 
securities collar transaction,” a “master agreement 
that provides for [a specifically enumerated] 
agreement . . . with respect to each [enumerated] 
agreement or transaction,” a “security agreement 
. . . . related to [an enumerated] agreement or 
transaction.”  Id. § 741(7)(A)(ii)-(vi), (x), (xi).  The 
definition also includes “any other agreement that is 
similar” to the foregoing.  Id. § 741(7)(A)(vii). 
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In contrast with these contracts, the account 
documents did not even facially purport to 
accomplish the same function.  They did not 
effectuate any specific securities transaction between 
counterparties.  Instead, they merely created an 
agency relationship that permitted BLMIS to trade 
certain securities for the benefit of its customers.  But 
a contract giving permission to trade is not the same 
as a trade, and none of the definitions of a securities 
contract includes such permissions. 

Thus, the account documents were not 
“contract[s] for the purchase, sale, or loan of a 
security,” contra Boslow BIO 14 (citing 11 U.S.C. 
§ 741(7)(A)(i)), because they did not cause BLMIS to 
engage in any securities transaction—and in fact 
BLMIS executed those documents without ever 
intending to trade.  Nor were they “security 
agreements,” which are agreements that provide 
collateral or some other assurance of repayment, e.g., 
liens.  See Pet. 24 n.6; 11 U.S.C. § 741(7)(A)(xi) 
(describing a “security agreement” as a “credit 
enhancement” like a “guarantee” or “reimbursement 
obligation”).   

The account documents also cannot be “master 
agreements,” a term of art for contracts that set forth 
common terms, including payment, delivery 
requirements, and default or termination events 
between counterparties to a series of securities 
trades.  See, e.g., Carval Investors UK v. Giddens (In 
re Lehman Bros. Inc.), 506 B.R. 346, 349 (S.D.N.Y. 
2014).  The account documents are agency 
documents; they address only one side of a possible 
securities transaction, and delineate no rights of 
counterparties to a trade.  More importantly for 
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present purposes, the definition of “securities 
contracts” expressly provides that master agreements 
only qualify “with respect to each [enumerated] 
agreement or transaction” performed under the 
master agreement—and here, there concededly were 
no actual securities transactions.  See Pet. 22-23; see 
also SIPC Pet. 16-19. 

 c. Respondents’ final fallback (Boslow BIO 15-16; 
Sirotkin BIO 29-30) is that the account documents 
are “similar to” the securities contracts listed in the 
statute.  See 11 U.S.C. § 741(7)(A)(vii).  But as 
explained above, all of the enumerated securities 
contracts involve actual, specific transactions.  The 
required “similar[ity]” must at least include that 
feature; otherwise, the expansive reading urged by 
respondents would contradict the very purpose for 
which the statute was enacted.  Congress included 
this catch-all to avoid having to modify the statute for 
each new financial product with potential market 
impact—not because it intended to change the 
purpose and reach of Section 546(e) by sweeping in 
standard account opening documents which, by the 
time of the catch-all amendment, already had long 
been in use.  See SIPC Pet. 24-25.  Notably, and 
contrary to Respondent’s assertion (see Sirotkin BIO 
10, 27, citing App. 16a-17a), the definition of 
securities contract nowhere includes agreements that 
are merely “related to” contracts for the purchase or 
sale of securities.  11 U.S.C. § 741(7).  

 d. Respondents’ arguments lack merit for the 
further reason that the payments they received were 
not “in connection with” the account documents.  
Although respondents thought the payments were 
proceeds from trades pursuant to the account 
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documents, they were wrong.  A payment in the 
course of a Ponzi scheme is not “in connection with” a 
contract establishing a customer relationship 
between the schemer and his victims because the sole 
purpose and sole effect of the payment is to 
perpetuate the scheme, and not to fulfill the terms of 
the contract.  While there is obviously a resemblance 
between the fraudulent payment and a genuine 
distribution (money goes out) the former lacks the 
one feature that is central to the statute’s purpose (a 
risk of cascading insolvencies).  To hold otherwise 
would give legal effect to the fraud by putting 
fraudulent payments on equal footing with legitimate 
ones.  Krys Br. 6-7. 

Respondents protest that “in connection with” is 
sweeping language.  But this Court has made clear 
that when interpreting these words, it is 
inappropriate to employ “an uncritical literalism” 
that expands the statute to cover “infinite 
connections.”  N.Y. State Conf. of Blue Cross & Blue 
Shield Plans v. Travelers Ins. Co., 514 U.S. 645, 656 
(1995).  Instead, the Court interprets “in connection 
with” in light of the statute’s “objectives.”  Id.; see 
also Egelhoff v. Egelhoff ex rel. Breiner, 532 U.S. 141, 
147 (2001); cf. Mellouli v. Lynch, 575 U.S. ____, Slip 
Op. 13 (June 1, 2015) (rejecting interpretation of 
“broad and indeterminate” phrase “relating to” that 
“stretche[d] to the breaking point” when “context” 
supported “a narrower reading”) (alterations and 
quotation marks omitted).  Thus, its meaning under 
the securities fraud laws may be entirely different 
from the distinct context of the Bankruptcy Code and 
SIPA.  Here, it is surely not enough that the recipient 
mistakenly thought that the payment had some 
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relationship to securities.  That wildly expansive 
reading is neither consistent with the reason 
Congress adopted Section 546(e) nor supported by 
any analogous statute.  Yet, it is now the rule in the 
nation’s center of bankruptcy and finance. 

Because the Second Circuit’s ruling cannot be 
reconciled with the text or purpose of Section 546(e), 
certiorari should be granted. 

CONCLUSION 
For the foregoing reasons, the petition for a writ 

of certiorari should be granted.  

Respectfully submitted,  

David J. Sheehan 
Tracy L. Cole 
Thomas D. Warren 
Seanna R. Brown 
BAKER & HOSTETLER LLP 
45 Rockefeller Plaza 
New York, NY 10111 

Thomas C. Goldstein 
Counsel of Record 

Tejinder Singh 
GOLDSTEIN & RUSSELL, P.C. 
7475 Wisconsin Ave.  
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Bethesda, MD 20814 
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tg@goldsteinrussell.com 
 

June 1, 2015 


	TABLE OF CONTENTS
	PETITIONER’S REPLY BRIEF
	I. Section 546(e) Seeks To Mitigate Systemic Risk In Securities Markets, Not Shield The Profits Of Ponzi Schemes.
	II. Only Petitioner’s Reading Can Be Reconciled With Section 546(e).

	CONCLUSION

