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INTRODUCTION 

Abandoning the arguments it advanced below, the 
United States now admits that if petitioners prevail on 
the first question presented, then petitioners 
necessarily prevail on the second, because MWAA’s 
“current structure would prevent it from performing 
functions that must be subject to the President’s 
control.” Brief for the United States as Amicus Curiae 
(“U.S. Br.”) 8 n.3. 

But the United States evades the first question 
presented—whether MWAA exercises sufficient federal 
power to mandate separation-of-powers scrutiny—by 
simply denying that it argued below “that MWAA is 
executing federal statutory law.” U.S. Br. 14-15. 

That will not do. The Transfer Act, as the United 
States explained below, expressly “empowers” MWAA 
to exact the tolls at issue for funding the Metrorail 
extension to Dulles. App. 5a (emphasis added) (citing 
49 U.S.C. § 49106(b)(1)(E)). That is, like the Board of 
Review stricken by this Court in MWAA v. CAAN, 501 
U.S. 252 (1991), MWAA “exercis[es] significant 
authority pursuant to the laws of the United States.” 
Buckley v. Valeo, 424 U.S. 1, 126 (1976). 

Although MWAA exercises significant authority 
delegated by the Transfer Act, MWAA is “independent 
of . . . the United States Government.” 49 U.S.C. 
§ 49106(a). That unprecedented immunity from 
accountability is at war with “a vital constitutional 
principle . . . : Liberty requires accountability.” Dep’t of 
Transp. v. Ass’n of Am. R.Rs., 135 S.Ct. 1225, 1234 
(2015) (Alito, J., concurring) (“AAR”).  
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This case represents a fundamental test of the 
Constitution’s structural provisions. This Court should 
grant the petition for a writ of certiorari. 

ARGUMENT 

I. The United States Does Not Deny That MWAA 
Exercises Significant Authority Pursuant to 
the Transfer Act 

a. The brief of the United States is most notable for 
the question it turns and runs from: whether MWAA 
exercises “significant authority pursuant to the laws of 
the United States.” Buckley, 424 U.S. at 126; cf. CAAN, 
501 U.S. at 269. The United States never 
acknowledges, much less attempts to explain, the 
Transfer Act’s operative language, which gives MWAA 
the significant federal authority required to operate the 
Dulles Toll Road, undertake discretionary capital 
improvements such as the Metrorail construction, and 
exact the tolls challenged by petitioners to fund that 
construction: 

(b) GENERAL AUTHORITY.—(1) The Airports 
Authority shall be authorized— 

(A) to acquire, maintain, improve, operate, 
protect, and promote the Metropolitan 
Washington Airports for public purposes; 
(B) to issue bonds from time to time in its 
discretion for public purposes, including paying 
any part of the cost of airport improvements, 
construction, and rehabilitation and the 
acquisition of real and personal property . . . ; 
[and] 
. . . 
(E) to levy fees or other charges; . . . . 
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49 U.S.C. § 49106. This statute invests MWAA with 
significant authority pursuant to the laws of the United 
States:  it empowers MWAA to perform “important 
functions” and exercise “significant discretion.” See 
Freytag v. Comm’r, 501 U.S. 868, 882 (1991). 

b. Consistent with this statutory language, the 
United States argued below1 that the Transfer Act—
independent of Congress’s separate approval of the 
compact2—“[a]uthorizes MWAA [t]o [u]se [t]oll 
[p]roceeds [t]o [f]und [t]he Metrorail [e]xtension,” 
thereby preempting state law. App. 7a; see also id. at 
5a (acknowledging that the Transfer Act “empowers 
MWAA . . . ‘to levy fees or other charges’” (emphasis 
added) (quoting 49 U.S.C. § 49106(b)(1)(E))). The 
United States below quoted extensively from the 
Transfer Act, App. 8a, and argued that 

[t]hese [Transfer Act] provisions give MWAA 
unambiguous authority to operate the Dulles Toll 
Road and to collect tolls as part of that operation. 
The provisions also authorize MWAA to use toll 
revenues for capital improvements such as the 
extension of Metrorail service to Dulles Airport.  

                                                 
1 The full Fourth Circuit brief of the United States is reprinted at 
App. 1a-13a. 

2 In the Fourth Circuit, but not in its brief here, the United States 
acknowledged Congress’s advance approval of the MWAA compact 
through legislation approving interstate compacts “‘for the 
purpose of development or operating airport facilities.’” App. 10a 
n.3 (quoting Pub. L. No. 86-154, 73 Stat. 333 (1959)). The United 
States further argued that the Virginia-D.C. compact legislation, 
as a result of this approval, preempted contrary state law. See id. 
9a-12a. 
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. . . 
Thus, even if the challenged actions were not 
independently authorized by the Compact 
Legislation, the [Transfer] Act preempts any 
allegedly contrary provision of state law. 

Id. at 9a (emphasis added). At oral argument, counsel 
for the United States reiterated these points: 

There is a federal statute that has a set of specific 
and particular requirements and provisions 
applicable to this conduct. It specifically authorizes 
the Airport Authority to levy fees or other charges 
to be used for airport purposes. 
These tolls are certainly fall [sic] within the ambit 
of charges under the statute, whether they are user 
fees or taxes, and to the extent that the Virginia 
State constitution would otherwise preclude the 
Authority from exercising that power, those 
provisions are preempted by the terms of the 
compact that has been ratified by Congress and as 
well by the terms of the specific federal statute that 
authorizes these charges. 

App. 15a (emphasis added).3 In now asserting that its 
argument to the Fourth Circuit did not “suggest[] that 
MWAA is executing federal statutory law,” U.S. Br. 14, 
the United States asks this Court to suspend disbelief 
and ignore the Transfer Act’s clear language.  

c. Rather than contest the proposition that MWAA 
exercises substantial federal authority delegated by the 
Transfer Act, the United States embraces the Federal 
                                                 
3 The full Fourth Circuit argument of the United States’ counsel is 
transcribed at App. 14a-20a.  
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Circuit’s circular reasoning, arguing that the 
President’s lack of control over the MWAA Board 
somehow immunizes MWAA from separation-of-powers 
scrutiny. Citing this Court’s observation in AAR—that 
the President’s power to appoint eight of nine members 
of the Amtrak Board supported the conclusion that 
Amtrak acted as “a governmental entity for purposes of 
the Constitution’s separation of powers provisions”—
the United States argues that the “obverse situation is 
plainly relevant” here. U.S. Br. 10 (citing AAR, 
135 S.Ct. at 1233). 

That is all the United States has to say about AAR, 
for good reason. If an absence of Executive Branch 
control can immunize an entity exercising federal 
power from separation-of-powers constraints, this 
Court in CAAN would have upheld, not invalidated, the 
Board of Review on Article II grounds.4 In any event, 
most of the other considerations employed by this 
Court in AAR apply with equal force to MWAA. 

First, the federal government owns Amtrak’s stock 
and MWAA’s assets.  Compare AAR, 135 S.Ct. at 1231, 
with 49 U.S.C. § 49101(1).  

Second, Congress dictated the composition and 
qualifications of both Amtrak’s Board and MWAA’s 
Board. Compare AAR, 135 S.Ct. at 1231, with 49 U.S.C. 
§ 49106(c). 

Third, Congress dictated many of Amtrak’s and 
MWAA’s priorities and operations. Compare AAR, 

                                                 
4 In CAAN, this Court concluded that the Board of Review violated 
both Article I and Article II. See CAAN, 501 U.S. at 276. 
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135 S.Ct. at 1232, with 49 U.S.C. § 49104(a)(2)-(5), 
(a)(9)-(10).  

Fourth, Congress requires regular reporting of both 
Amtrak’s and MWAA’s activities. Compare AAR, 
135 S.Ct. at 1232, with 49 U.S.C. § 49106(g).   

Fifth, Congress requires that both Amtrak and 
MWAA be subject to the scrutiny of an inspector 
general. Compare AAR, 135 S.Ct. at 1232, with Pub. L. 
No. 113-76, 128 Stat. 600. 

Sixth, Congress conducts “oversight hearings” 
concerning both Amtrak and MWAA. Compare AAR, 
135 S.Ct. at 1232, with Metropolitan Washington 
Airports Authority: A Review of the Department of 
Transportation Inspector General’s Findings and 
Recommendations Before the H. Comm. on Transp. and 
Infrastructure, H. Hrg. 112-109, 112th Cong. (2012), 
and Oversight of the Metropolitan Washington Airports 
Authority, Reagan Washington National Airport, and 
the Perimeter Rule Before the S. Subcomm. on Aviation 
Operations, Safety, and Security of the Committee on 
Commerce, Science, and Transportation, S. Hrg. 111-
1072, 111th Cong. (2010). 

Indeed, like Amtrak, MWAA was effectively 
“created by the Government” in the Transfer Act. See 
AAR, 135 S.Ct. at 1232. And even more so than 
Amtrak, MWAA “operates for the Government’s 
benefit.” Id. But unlike Amtrak, the Executive Branch 
does not “control” MWAA, id., resulting in an 
“unbridled grant of [federal] authority to an 
unaccountable actor” in violation of Article II, id. at 
1233.      

d. The United States also argues that CAAN is 
inapposite because the unconstitutional Board of 
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Review comprised members of Congress, unlike 
MWAA’s current Board of Directors. U.S. Br. 9-10. 
Replacing members of Congress with other persons not 
appointed in conformity with the Appointments Clause, 
however, does not cure the Article II defect identified in 
CAAN.  Thus, in Hechinger v. MWAA, 36 F.3d 97 (D.C. 
Cir. 1994), the United States correctly argued that 
because the post-CAAN restructured “Board of Review 
wields federal authority, its exercise of executive power 
violates the Appointment Clause. This is true 
regardless of  whether or not the Board [of Review] acts 
an agent of Congress.” App. 43a.5  

Likewise, the MWAA Board of Directors’ exercise of 
federal authority violates the separation of powers even 
though none of them are members of Congress, because 
only three of the seventeen members are appointed in 
conformity with the Appointments Clause. See U.S. Br. 
8 n.3 (admitting that if MWAA is subject to separation-
of-powers requirements, “its current structure would 
prevent it from performing functions that must be 
subject to the President’s control”). 

                                                 
5 Post-CAAN, the amended Transfer Act dropped the requirement 
that the Board of Review comprise members of Congress and 
empowered MWAA’s Board of Directors to elect members of the 
Board of Review from a list of nominees prepared by congressional 
leadership. See Hechinger, 36 F.3d at 100-01. The United States’ 
full brief in Hechinger is reprinted at App. 21a-55a.  
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II. The United States Does Not Deny That 
MWAA’s Exercise of Significant Federal 
Authority Is Unprecedented for a Compact 
Entity 

a.  The purpose of an interstate compact, and any 
entity created by one, is to “address interests and 
problems that do not coincide nicely either with the 
national boundaries or with State lines.” Hess v. Port 
Auth. Trans-Hudson Corp., 513 U.S. 30, 40 (1994) 
(internal quotation marks omitted). Thus compacts are 
fashioned to establish “regional solutions” to “regional 
problems.” Felix Frankfurter & James M. Landis, The 
Compact Clause of the Constitution—A Study in 
Interstate Adjustments, 34 YALE L.J. 685, 708 (1925). 
The regional subjects compacts address setting 
boundaries, managing natural resources shared by 
bordering states, and so on. See id. at 696-99. 

MWAA, in stark contrast, was created at the 
instigation of Congress to address a distinctively 
congressional need: to get non-federal dollars to 
develop Reagan and Dulles Airports while maintaining 
some congressional control over them. See CAAN, 
501 U.S. at 257 n.3. No regional concern motivated 
MWAA’s creation, for there was “no question that the 
daily management of the airports by the . . . FAA has 
been excellent.” Id. (quoting S. Rep. No. 99-193, at 2 
(1985)). 

Congress staunchly resisted simply selling the 
airports to another governmental or a private entity. 
See J. Fischer, Federal Ownership of National and 
Dulles Airports: Background, Pro-Con Analysis, and 
Outlook 3-5 (1985), reprinted in Hearings before the S. 
Subcomm. on Govt’l Efficiency and the District of 
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Columbia, 99th Cong. 402-405 (1985). After all, 
conveniently-located Reagan is critical to the demands 
of a congressional career. See CAAN, 501 U.S. at 266. 
This is why the Deputy Secretary of the Department of 
Transportation called these airports “vitally important 
Federal assets,” Am. Br. 4 n.3,6 why members of 
Congress enjoy free parking at both airports, and why 
this Court noted that “the Federal Government has a 
strong and continuing interest in the efficient operation 
of the airports, which are vital to the smooth conduct of 
Government business, especially to the work of 
Congress,” CAAN, 501 U.S. at 266. In a very real sense, 
Reagan is Congress’s airport. 

Maintaining some congressional control over “its” 
airport is exactly why Congress created the Board of 
Review struck down in CAAN. See CAAN, 501 U.S. at 
268. Yet after losing that Board, Congress did not 
hesitate to unilaterally command changes to MWAA’s 
Board of Directors and oversight of MWAA by the DOT 
Inspector General,7 see Am. Br. 11-14, or to conduct 
oversight hearings over MWAA. 

                                                 
6 Brief of Amici Curiae American Highway Users Alliance, et al. 
(“Am. Br.”). 
7 The United States argues that Congress’s unilateral commands 
to MWAA are of no significance, since compacts can be amended 
by the contracting parties’ unanimous agreement. U.S. Br. 12. 
Congress, however, is not a party to the MWAA compact. Here, 
Congress unilaterally dictated changes to that compact, in conflict 
with the principle that Congress may not “alter, amend, or repeal” 
a previously-approved compact. See Mineo v. Port Auth. of New 
York & New Jersey, 779 F.2d 939, 948 (3d Cir. 1985). 
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MWAA’s animating concern is federal, not regional.  
“Empower[ed]” by the Transfer Act, App. 5a, its sole 
mission is to manage and develop “vitally important” 
federal property. MWAA does what a federal agency 
does, and the United States cannot point to any other 
compact entity in American legal history that wielded 
federal power to serve federal interests. 

b.  The United States argues that MWAA is just an 
ordinary lessee governed by lease terms, citing a case 
involving a private corporation as its sole support. U.S. 
Br. 11-12. But private lessees ordinarily do not exercise 
significant federal executive authority pursuant to 
federal law. Moreover, MWAA is not a private 
management corporation, but a governmental entity. 

MWAA has jurisdiction over an area far larger than 
the airports proper, stretching 24 miles along the 
Dulles Corridor. See 49 U.S.C. § 49103(4); see also 
65 Fed. Reg. 39,466, 39,467 (June 26, 2000). Within 
that principality, MWAA has the discretion and power 
to do anything to advance broadly-defined “airport 
purposes.” MWAA can, for instance, “acquire, maintain, 
improve, operate, protect, and promote” the airports; 
“issue bonds”; “acquire real and personal property”; and 
“levy fees or other charges.” 49 U.S.C. § 49106(b). 

MWAA has nearly unlimited discretion over the 
multi-billion-dollar Metrorail extension to Dulles 
Airport, the “largest and one of the most complex 
transportation projects in the United States,” Am. Br. 
4, including the power to exact “fees” to pay for it. 
MWAA has chosen to rely on tolls on Toll Road drivers 
to shoulder a large measure of the financial burden. As 
a result, exactions from Toll Road drivers to pay for a 
facility they are not using (and may never use) have 
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skyrocketed 466% as the project’s costs have risen. See 
Am. Br. 8. 

The United States offers not one example of a 
lessee to whom it has given similar Executive Branch 
powers. 
III. The United States’ Vehicle Arguments Fail  

According to the United States, the fact that 
MWAA is unprecedented counsels against this Court’s 
review. U.S. Br. 21-22. The United States scoffs at the 
threat to the Constitution’s structural principles posed 
by MWAA. Id. 21; see Pet. 25-28; Am. Br. 4-7. The 
United States claims that petitioners’ concerns in this 
regard are “especially fanciful” because, it says, the 
courts of appeals did not “address the separation-of-
powers question.” U.S. Br. 21. 

This argument is puzzling given that the United 
States concedes that the question decided by the 
Federal Circuit—whether MWAA “is a federal 
instrumentality for the purpose of Petitioners’ claims,” 
Pet. App. 25—is the separation-of-powers question in 
this case. That is, the United States concedes that if 
MWAA is subject to constitutional separation-of-powers 
constraints, it violates Article II. U.S. Br. 8 n.3. The 
Federal Circuit’s decision that MWAA is not a federal 
instrumentality squarely resolved the separation-of-
powers issue in favor of the position now advanced by 
the United States, and that interlocutory decision, as 
law of the case, is fully preserved for this Court’s 
review. As law of the case protects against the 
“agitation of settled issues,” Christianson v. Colt Indus. 
Operating Corp., 486 U.S. 800, 816 (1988), petitioners 
were not required to attempt to relitigate their 
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separation-of-powers claim in the Fourth Circuit to 
preserve it for this Court’s review. See Pet. Reply 12. 

While the United States may dismiss petitioners’ 
“fears,” U.S. Br. 21, it disparages the essential 
dynamics of our constitutional order: “It remains one of 
the most vital functions of this Court to police with care 
the separation of the governing powers. That is so even 
when . . . no immediate threat to liberty is apparent. 
When structure fails, liberty is always in peril.” Pub. 
Citizen v. U.S. Dep’t of Justice, 491 U.S. 440, 468 (1989) 
(Kennedy, J., concurring in the judgment). This specific 
violation of the separation of powers may be 
unprecedented, but even a novel scheme can be 
“multiplied.” Free Enter. Fund v. Pub. Co. Accounting 
Oversight Bd., 130 S.Ct. 3138, 3154 (2010). Potential 
violations of the separation of powers—especially as 
here, when public officials try to avoid accountability 
for exacting $2.8 billion from citizens8—are limited only 
by their authors’ ingenuity. This Court’s separation-of-
powers precedent is replete with “unusual situation[s], 
never before addressed by the Court.” Id. at 3157. 

The United States’ argument rings particularly 
hollow in light of MWAA’s dismal constitutional record. 
In CAAN, this Court struck down MWAA’s original 
structure on separation-of-powers grounds. In 
Hechinger, the D.C. Circuit struck down a revised 
structure for MWAA on the same grounds. Now, 
Congress has made the separation-of-powers problem 
even worse by replacing a defective accountability 
mechanism with no accountability. See Am. Br. 6. 

                                                 
8 See Am. Br. 7.   
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“Our Constitution was adopted to enable the people 
to govern themselves, through their elected leaders.” 
Free Enter. Fund, 130 S.Ct. at 3156. Whether or not 
one approves, the massive growth of the administrative 
state is a fact that “heightens the concern” that its 
“vast power” “may slip from the Executive’s control, 
and thus from that of the people.” Id. The questions 
presented in this case arise from precisely that concern, 
raise important issues of constitutional structure, and 
amply warrant this Court’s review. 

CONCLUSION 

This Court should grant the petition for certiorari. 
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UNITED STATES COURT OF APPEALS 

FOR THE FOURTH CIRCUIT 

 
No. 13-1076 

 
JOHN B. CORR; JOHN W. GRIGSBY, 

on behalf of themselves and all others similarly situated 
Plaintiffs-Appellants,  

v. 
METROPOLITAN WASHINGTON AIRPORTS 

AUTHORITY,  
Defendants-Appellee. 
 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

 

INTEREST OF THE UNITED STATES 

Pursuant to Fed. R. App. P. 29 and 28 U.S.C. § 517, 
the United States respectfully files this brief as amicus 
curiae to support affirmance of the district court’s 
judgment. 

This appeal involves a challenge by private citizens 
to the ability of the Metropolitan Washington Airports 
Authority (“MWAA” or “Authority”) to increase tolls on 
the Dulles Toll Road to help pay for construction of the 
Dulles Corridor Metrorail Project (“the project”). 
MWAA was established in 1985 by compact legislation 



App. 2a 

 

enacted by Virginia and the District of Columbia to 
manage both Dulles and National Airports. Congress 
approved the compact legislation in the Metropolitan 
Washington Airports Act of 1986 (“Airports Act”), 49 
U.S.C. §§ 49101 et seq. 

The appeal directly implicates the interests of the 
United States. The Office of the Secretary and two 
operating Administrations of the Department of 
Transportation (“Department” or “DOT”) are involved 
in the Metrorail extension project. Through a Funding 
Grant Agreement, the Federal Transit Administration 
(“FTA”) entered into a contract to provide $900 million 
in federal funds to the project; and the Office of the 
Secretary of Transportation, with appropriate Federal 
Aviation Administration (“FAA”) coordination, provides 
oversight of the MWAA under its lease to the Authority 
of the Metropolitan Washington Airports, which 
include the Dulles Airport Access Highway and Right-
of-way. 

The compact between Virginia and the District of 
Columbia (“D.C.”), ratified by the Airports Act, 
preempts any other applicable state or local law; and 
the Act’s plain text authorizes the use of Dulles Toll 
Road tolls to fund the Metrorail extension. Therefore, 
the district court’s judgment should be affirmed.1 

                                                 
1 As explained in our motion to participate as amicus curiae, 

the Court sent notice to the Attorney General informing the 
Department of Justice that the constitutionality of a federal 
statute may be called into question in this litigation. Through 
inadvertence, the litigation Division responsible for representing 
the United States in this matter did not receive the notice. Once it 
learned of the notice, that Division acted promptly to solicit the 
views of the affected agencies and to secure the necessary 
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STATEMENT OF THE ISSUE 

Whether federal legislation authorizes the MWAA 
to use a portion of funds it receives from tolls on the 
Dulles Toll Road to pay for the extension of Metrorail 
service to Dulles International Airport. 

STATEMENT OF FACTS 

STATUTORY BACKGROUND. 
After Congress authorized the construction of 

Washington Dulles International Airport in 1950, the 
federal government acquired a corridor of land 
connecting the airport to Interstates 66 and 495 and 
constructed an access road within that corridor for the 
exclusive use of airport traffic. The FAA, which 
operated the access road from its opening in 1962 until 
1986, created a master plan that reserved the median 
strip in the access road for a future mass transit line. 
J.A. 238; see Corr v. METROLPOLITAN WASINGTON 
AIRPORTS AUTH., 800 F. Supp.2d 743, 745-46 (E.D. 
Va. 2011). 

In 1980, the Commonwealth of Virginia asked FAA 
for authority to construct a toll road within the Right-
of-way for non-airport traffic use. In 1983, the FAA 
granted Virginia a 99-year easement within the Right-
of-way, and in 1984, Virginia began operation of the 
Dulles Toll Road. Id. at 746. 

In 1985, following the recommendation of an 
advisory committee established by DOT, Virginia and 
the D.C. entered into a compact authorizing the 
establishment of a regional authority, MWAA, to 

                                                                                                         
authorization for amicus participation from the Solicitor General.  
We apologize for the delay in filing our amicus brief. 
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manage both Dulles and Ronald Reagan Washington 
National Airports. A year later, Congress enacted the 
Metropolitan Washington Airports Act of 1986 
(“Airports Act”), 49 U.S.C. §§ 49101 et seq., which 
“authorize[d] the transfer of operating responsibility 
under long-term lease of the 2 Metropolitan 
Washington Airport properties as a unit, including 
access highways and other related facilities, to a 
properly constituted independent airport authority 
created by Virginia and the District of Columbia,” 49 
U.S.C. § 49102(a). See Corr, 800 F. Supp. 2d at 746-
747. 

The statute authorizes the Secretary of 
Transportation to enter into a lease with MWAA under 
which the Authority “shall operate, maintain, protect, 
promote, and develop the Metropolitan Washington 
Airports.” 49 U.S.C. § 49104(a). The lease must require 
the Authority to use “the real property constituting the 
Metropolitan Washington Airports . . . only for airport 
purposes,” 49 U.S.C. § 49104(a)(2)(B), which include 
“activities necessary or appropriate to serve passengers 
or cargo in air commerce” and “nonprofit, public use 
facilities that are not inconsistent with the needs of 
aviation, 49 U.S.C. § 49104(a)(2)(A)(ii), (iii). The Act 
further provides that “all revenues generated by the 
Metropolitan Washington Airports shall be expended 
for the capital and operating costs of the Metropolitan 
Washington Airports.” 49 U.S.C. § 49104(a)(3). 

The Airports Act authorizes the Authority to 
“acquire, maintain, improve, operate, protect, and 
promote the Metropolitan Washington Airports for 
public purposes,” 49 U.S.C. § 49106(b)(1)(A), and 
specifically includes within the scope of its 
responsibility “the Dulles Airport Access Highway and 
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Right-of-way, including the extension between 
Interstate routes I-495 and I-66.” 49 U.S.C. § 49103(4). 
The statute empowers MWAA “to acquire real and 
personal property by purchase, lease, transfer, or 
exchange” and “to levy fees or other charges.” 49 U.S.C. 
§ 49106(b)(1)(C), (E). 

In 2005, MWAA proposed to the Commonwealth of 
Virginia that it take over operation of the Dulles Toll 
Road and oversee construction of the Metrorail 
extension to Dulles (“the project”). The next year, 
MWAA and the Commonwealth entered into 
agreements under which MWAA was authorized to 
operate the toll road and to use the toll road revenues 
to fund the Metrorail extension. See J.A. 77. Pursuant 
to the agreement, MWAA is currently operating the toll 
road and using toll revenues for the specified purpose. 

In 2008, the Secretary of Transportation issued a 
Certificate of Compliance stating that the Authority’s 
operation of the Dulles Toll Road constitutes an 
“Airport Purpose” within the meaning of the 
Department of Transportation’s lease with MWAA. Id. 
at 321. The Certification further states that MWAA’s 
construction of the Metrorail extension to Dulles, using 
toll revenue, does not conflict with any lease provision. 
Id. 

FACTUAL BACKGROUND AND PRIOR PROCEEDINGS. 
Plaintiffs, two Virginia residents, filed this putative 

class action suit against MWAA, alleging that the 
Authority’s use of toll revenue for funding the 
Metrorail expansion is an “illegal exaction” 
unauthorized by any law. Plaintiffs argued that the 
tolls constitute an unauthorized tax because the 
revenues are not used to maintain the toll road but to 
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construct a Metrorail extension to Dulles Airport. 
Plaintiffs also argued that the use of the toll revenue 
for that purpose violates various provisions of the U.S. 
Constitution, including the Due Process Clause, and 
various provisions of the Virginia Constitution. See 
Corr v. Metropolitan Washington Airports Auth., 800 F. 
Supp.2d 743, 745 (E.D. Va. 2011). 

The district court granted MWAA’s motion to 
dismiss. First, the district court held that plaintiffs 
lack prudential standing to challenge MWAA’s 
authority to set and collect tolls because they assert a 
generalized grievance shared by a large class of 
citizens. Corr, 800 F. Supp. 2d at 753. The court stated 
that its decision was “guided, if not dictated,” by an 
earlier (unpublished) decision of this Court holding 
that plaintiffs lacked prudential standing in a suit 
challenging the tolls as “unnecessary.” Id. At 753-754 
(discussing Parkridge 6, LLC v. U.S. Department of 
Transp., 420 Fed. Appx. 265 (4th Cir. 2011)). 

In the alternative, the district court dismissed 
plaintiffs’ suit for failure to state a claim. As an initial 
matter, the court rejected plaintiffs’ contention that 
MWAA is not authorized to set tolls and to use the 
proceeds to fund the Metrorail expansion. That 
contention, the court explained, is inconsistent with 
MWAA’s broad statutory authority to levy fees or other 
charges, and its general authority over the corridor. Id. 
at 754 (citing 49 U.S.C. § 49106(b)(1)(E); 49 U.S.C. § 
49103(4)). The court rejected plaintiffs’ claims that the 
Authority’s tolls violate the U.S. Constitution and held 
that, as relevant to plaintiffs’ state law claims, the 
federal statute, enacted pursuant to Congress’s 
authority under the Compact Clause, U.S. CONST. art. 
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I, § 10, cl. 3, preempts any inconsistent state law. Id. at 
759. 

PROCEEDINGS ON APPEAL. 
On appeal, plaintiffs challenge the court’s dismissal 

on the merits, but on considerably narrower grounds 
than those pressed in the district court. Plaintiffs 
continue to argue that the tolls collected by the 
Authority are unauthorized taxes and that Virginia 
lacked authority under its state constitution to delegate 
taxing power to MWAA. See Br. for Appellants at 27; 
Reply Br. for Appellants at 25. They no longer argue, 
however, that Congress lacks the power to authorize 
MWAA to collect tolls and use the revenue to fund the 
Metrorail extension. Nor do they argue that federal 
legislation authorizing such conduct would be 
constitutionally infirm for other reasons. 

In February 2013, before briefs were filed, the 
Court sent a letter to the Attorney General informing 
the Department that the appeal may involve a 
challenge to the constitutionality of a statute. 
Unfortunately, that letter was not transmitted to the 
Civil Division or to the Solicitor General’s office. 

ARGUMENT 

MWAA IS AUTHORIZED TO COLLECT 
TOLLS FROM USERS OF THE DULLES 
TOLL ROAD AND TO USE TOLL REVENUES 
TO FUND THE EXTENSION OF METRORAIL 
SERVICE TO DULLES AIRPORT. 
A. The Airports Act Authorizes MWAA To 

Use Toll Proceeds To Fund The Metrorail 
Extension. 
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The Metropolitan Washington Airports Act of 1986 
explicitly authorizes MWAA to “acquire, maintain, 
improve, operate, protect, and promote the 
Metropolitan Washington Airports for public purposes.” 
49 U.S.C. § 49106(b)(1)(A) MWAA’s authority over the 
Metropolitan Washington Airports “includes the Dulles 
Airport Access Highway and Right-of-way, including 
the extension between Interstate routes I-495 and I-
66.” Id. § 49103(4). The statute further authorizes 
MWAA “to levy fees or other charges” for “airport 
purposes,” which include, among other things, “a use of 
property interests” for “activities necessary or 
appropriate to serve passengers or cargo in air 
commerce” or “nonprofit, public use facilities that are 
not inconsistent with the needs of aviation.” 49 U.S.C. 
§§ 49106(b)(1)(E), 49104(a)(2)(A)(ii) and (iii), 
49104(a)(2)(B). 

The land on which the Dulles Toll Road sits is part 
of the real property of the Dulles International Airport, 
and thus part of the real property under MWAA’s 
authority. 49 U.S.C. § 49103(3)-(4). And, in 2008, the 
Secretary of Transportation certified that MWAA’s 
operation of the Dulles Toll Road is an “Airport 
Purpose” within the meaning of the Airports Act2 and 
that MWAA’s use of toll revenue to construct a rail line 
to Dulles Airport is consistent with the Airports Act 
and the Department of Transportation’s lease with 

                                                 
2 An “airport purpose” is defined as “a use of property 

interests (except for a sale) for . . . (i) aviation business or 
activities; [or for] (ii) activities necessary or appropriate to serve 
passengers or cargo in air commerce; [or for] (iii) nonprofit, 
publich use facilities that are not inconsistent with the needs of 
aviation.”  Id. §  49104(a)(2)(A) (emphasis added). 
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MWAA. J.A. 321. These provisions give MWAA 
unambiguous authority to operate the Dulles Toll Road 
and to collect tolls as part of that operation. The 
provisions also authorize the MWAA to use toll 
revenues for capital improvements such as the 
extension of Metrorail service to Dulles Airport. And 
“[b]ecause National and Dulles [Airports] are the 
property of the Federal Government and their 
operations directly affect interstate commerce, there is 
no doubt concerning the ultimate power of Congress to 
enact legislation defining the policies that govern those 
operations.” METROLPOLITAN WASINGTON 
AIRPORTS AUTH. v. Citizens for Abatement of 
Aircraft Noise, Inc., 501 U.S. 252, 271-72 (1991). 

Plaintiffs do not challenge Congress’s authority to 
enact the Airports Act under Congress’s commerce 
power. See id. at 272-73. Thus, even if the challenged 
actions were not independently authorized by the 
Compact Legislation, the Airports Act preempts any 
allegedly contrary provision of state law. See generally 
Wisconsin Pub. Intervenor v. Mortier, 501 U.S. 597, 604 
(1991). 

Congressional Consent Transformed The D.C.-
Virginia Compact Into Federal Law That 
Preempts Inconsistent D.C. Or State Law. 

In any event, the Compact Legislation clearly 
authorizes MWAA to charge tolls and use the proceeds 
for construction of the Metrorail extension, and it 
preempts any assertedly contrary provisions of state 
law. 

The Compact Clause of the Constitution provides 
that no State shall, without the consent of Congress, 
“enter into any Agreement or Compact with another 
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State.” U.S. Const. art. I, § 10, cl. 3.3 Once a compact 
has been approved, “congressional consent ’transforms 
                                                 

3 The Compact Clause applies to the District of Columbia. See 
District of Columbia Self-Government and Governmental 
Reorganization Act, Pub. L. No. 93-198, § 302, 87 Stat. 777, 784 
(1973) (stating that “[t]he legislative power of the District shall 
extend to all rightful subjects of legislation within the District 
consistent with the Constitution of the United States and the 
provisions of this Act subject to all the restrictions and limitations 
imposed upon the States by the tenth section of the first article of 
the Constitution of the United States”); see also Staff of H.R. 
Comm. On the District of Columbia, 93d Cong., Background and 
Legislative History of H.R. 9056, H.R. 9682, and Related Bills 
Culminating in the District of Columbia Self-Government and 
Governmental Reorganization Act 2135 (Comm. Print 1976) 
(recognizing that § 302 would “expand the legislative authority 
given the District to that of a state and limit it only by the 
provisions of Article I, Section 10, of the Constitution”). More than 
50 years ago, Congress enacted a statutory provision that allowed 
States and the District of Columbia “to enter into any agreement 
or compact, not in conflict with any law of the United States, with 
any other State or States for the purpose of developing or 
operating airport facilities.” Pub. L. No. 86-154, 73 Stat. 333 
(1959); see H.R. Rep. No. 86-701 (1959), reprinted in 1959 
U.S.C.C.A.N. 2065, 2066) (finding that “[b]ecause the need for 
interstate cooperation through compact or agreements is likely to 
grow as our nation’s air commerce expands the committee believes 
it desirable to clear the way for such compacts by granting the 
consent of Congress in advance”). This provision was 
originally codified at 49 U.S.C. § 1103a (Supp. I 1959), and the 
definitions section of that Chapter defined “State” as “a State of 
the United States on May 13, 1946, or the District of Columbia.” 
See 49 U.S.C. § 1101(a)(12). 

As recodified, the current provision now states that Congress 
has consented to “a State making an agreement, not in conflict 
with a law of the United States, with another State to develop or 
operate an airport facility.” 49 U.S.C. § 40124. Recodification is 
not intended to make any substantive change in the pre-
codification language enacted by Congress. Pub. L. No. 103-272, § 
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an interstate compact within [the Compact] Clause into 
a law of the United States.’” New Jersey v. New York, 
523 U.S. 767, 811 (1998) (quoting Cuyler v. Adams, 449 
U.S. 433, 438 (1981)). 

Thus, on enactment of the federal legislation 
authorizing the compact, the agreement “lay beyond 
the judicial power of any party state to declare the 
Agreement not binding upon the state, even on state 
constitutional grounds, . . . and its provisions, 
interpreted as federal law, must prevail over any 
existing or subsequently created provisions of state law 
in direct conflict[.]” Bush v. Muncy, 659 F.2d 402, 410 
(4th Cir. 1981), cert. denied, 455 U.S. 910 (1982) (citing 
West Va. ex rel. Dyer v. Sims, 341 U.S. 22, 28 (1951), 
and Delaware River Joint Toll Bridge Comm’n v. 
Colburn, 310 U.S. 419, 429-30 (1940)) (emphasis 
added). The district court correctly held that “[t]o the 
extent that the Virginia Constitution or a Virginia 
statute is inconsistent with the Compact, they are 
preempted by the Compact and related federal 
legislation under the Supremacy Clause.”  Corr, 800 F. 
Supp.2d at 759 (citing Sims, 341 U.S. at 34 (“West 
Virginia adjudges her execution of the compact is 
invalid as a delegation of state power . . . . Since the 
Constitution provided the compact for adjusting 
interstate relations, compacts may be enforced despite 
otherwise valid state restrictions on state action.”)). See 
                                                                                                         
1(a) (stating that “[c]ertain general and permanent laws of the 
United States, related to transportation, are revised, codified, and 
enacted . . . without substantive change . . . .”). Thus, Congress has 
authorized States and the District of Columbia to enter into 
agreements or compacts for airport development or operation and 
further alter such agreements that have been reached, and it has 
approved the specific MWAA compact with Virginia. 



App. 12a 

 

also Petty v. Tennesee-Missouri Bridge Commission, 
359 U.S. 275, 281-82 (1959) (“States who are parties to 
the compact by accepting it and acting under it assume 
the conditions that Congress under the Constitution 
attached.”). 

Plaintiffs concede that “[t]he [l]awfulness of 
MWAA’s [a]ctions [a]re [g]overned [b]y a 
Congressionally [a]pproved [i]nterstate [c]ompact,” and 
that the task before the Court “is construction of the 
terms of the compact.” Reply Br. for Appellants at 9. 
The terms of the compact and other relevant legislation 
leave no doubt as to the validity of the challenged 
actions. The D.C.-Virginia compact legislation, like the 
Airports Act, expressly confers on MWAA the power to 
“fix, revise, charge, and collect rates, fees, rentals and 
other charges” for use of the MWAA airports. See Va. 
Code Ann. § 5.1-156(A)(8); D.C. Code § 9-905(a)(8); see 
also 49 U.S.C. § 49106(b)(1)(E) (MWAA “shall be 
authorized . . . to levy fees or other charges”). This 
authority encompasses the power to charge fees for the 
use of the Dulles Toll Road, which lies within the 
airport properties controlled by MWAA. VA Code Ann. 
§ 5.1-152; D.C. Code § 9-901(1); 49 U.S.C. § 49103(4). 
And, as noted, the Secretary has certified that the 
Metrorail Project funding plan comports with the 
provisions of the lease between MWAA and the 
Department of Transportation. J.A. 321. 

CONCLUSION 

The judgment of the district court should be 
affirmed. 
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______________ 

13-1076-oral arguments.mp3 transcript 

Corr v. Metropolitan Washington Airports 
Authority, No. 13-1076, United States Court of 

Appeals for the Fourth Circuit 

Mr. Clair Thank You Your Honor, and Good 
Morning. 

May I please the Court, I’m Jeffrey Clair.  
I’m Justice Department Counsel, Counsel 
for the United States as Amicus Curiae in 
this matter. 

Your Honors, I would like to pick up 
where Mr. Raphael left off.  There’s been 
a substantial amount of discussion this 
morning about whether these tolls are 
user fees or taxes.  If you agree with Mr. 
Raphael’s argument, you could certainly 
affirm on the state law grounds that 
these are user fees not taxes, and 
therefore don’t run afoul of the Virginia 
State constitution. 
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 It’s our contention that this is a 
distinction that for purposes of federal 
law does not matter.  There is a federal 
statute that has a set of specific and 
particular requirements and provisions 
applicable to this conduct.  It specifically 
authorizes the Airport Authority to levy 
fees or other charges to be used for 
airport purposes.   

These tolls are certainly fall within the 
ambit of charges under the statute, 
whether they are user fees or taxes, and 
to the extent that the Virginia State 
constitution would otherwise preclude the 
Authority from exercising that power, 
those provisions are preempted by the 
terms of the compact that has been 
ratified by Congress and as well by the 
terms of the specific federal statute that 
authorizes these charges. 
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 The principal argument from our 
opponents here is that well, the 
legislature can only vest in the Airport 
Authority, such powers as the legislature 
has, and it doesn’t have the authority to 
delegate a state taxing power in 
derogation of the state constitutional 
requirement.   

With that proposition, we would disagree.  
When a state enters into an interstate 
compact, it does so with the knowledge 
that it is creating a new kind of entity, 
and that the terms of the compact, once 
ratified by Congress or once adopted by 
Congress, are federal law that will 
preempt contrary state law, including 
contrary provisions of state constitution. 

Judge Will those principles apply even if the 
state illegally joined the compact under 
its own law [inaudible] 
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Mr. Clair Well.  I think, I think they do Your 
Honor.  Because the notion of an 
interstate compact, is that the state is 
entering into an entity that once it is 
approved by Congress can take actions 
that are inconsistent with state law.  And 
that is the understanding of the 
[inaudible] constant compact clause 
jurisdiction, and it’s an understanding 
that the legislature and the state 
governor must be presumed to have when 
they authorize the creation of the state 
compact.  So limitations that would 
otherwise apply to state action -- 

Judge When states enters into a compact.  And 
one state there’s a constitutional 
provision that says our state may not 
enter into a compact with another state 
under these kinds of federal compact laws 

Mr. Clair Well, I think you are in - - 
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Judge Looking at that hypothetical, would there be an 
argument that somehow the compact of the 
authority was unduly constituted [over talking] 

Mr. 
Clair 

That, I can find my answer to that.  Not a 
hypothetical.  That might present a different 
question.  Because it is a specific limitation 
directed to the authority that enter into the 
negotiations, they have a compact in the first 
instance.  It’s hard to imagine a circumstance 
where that could really play out in the real world 
because, as is the case here, Virginia had to enact 
legislation, it authorized the compact the 
Governor had to sign it and enter into to us.  A 
situation where both the legislature and the 
Governor would enter into a compact, 
notwithstanding express and explicit directions, 
not to enter into a compact.  I’m having a hard 
time seeing how that would be a real world kind 
of hypothetical, Your Honor. I think the more –  

Judge: I understand your argument.  It might be 
exemplified better by a notion that the 
legislature body was authorizing user fees and 
subsequently 10 years later Congress authorizes 
the collection of taxes.  It uses the word taxes, 
they may still be stuck with that.   
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Mr. 
Clair 

They may well indeed be stuck with that. 

Your Honor, in the brief time I have, I did want 
to address briefly the Article 2 argument, that 
the motorists have raised here.  They are making 
assertions that are granting certain powers to 
this interstate compact agency, violates the 
Article 2 requirement that it is the President who 
must take care, that the laws are faithfully 
executed.   

Our principal contention here is that this an 
argument that has been waived.  There’s no 
discussion of this in the opening brief, and 
consequentially no discussion of the issue in the 
Amicus Brief the United States filed here.  I 
think the motorist contention will be, while this 
an issue that came up somehow as a consequence 
of the brief that the Governor has filed here.  
That simply is not the case.  If you look towards 
the end of the District Court opinion, the District 
Court expressly addressed Article 2 contentions.  
The Court didn’t say a lot about them, but I 
think, correctly the District Court thought these 
arguments were insubstantial.  But the District 
Court opinion itself indicates that these were 
matters that were raised below.  They have not 
been raised here. And therefore were not 
properly before the court.   

If I could have one to address the merits Your 
Honor. 

Judge: 30 seconds. 
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Mr. 
Clair 

Ok Your Honor.   

If the Court thinks that the issue is properly 
before it, we note that the federal government 
retains important controls over the Airport 
Authority. Airport property is leased to the 
Authority, it must be used for airport purposes.  
If the Secretary of Transportation concludes that 
airport purposes are not being furthered, it has 
the authority to demand compliance and the final 
analysis to terminate the lease, to bring actions 
to enforce compliance of a lease.  All those thing 
they’re in the statute as well as the lease 
provisions at Page 321 of the Appendix, all those 
things combined give the federal government 
ample control, ultimate control for purposes of 
the Article II argument 

 

Judge: Thank you Mr. Clair. 

Mr 
Clair: 

Thank you.  
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IN THE UNITED SATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

______________ 

APPENDIX C 
______________ 

 

  

No. 94-7036 
  

JOHN W. HECHINGER, et al., 

Plaintiffs/Appellees, 

v. 

METROPOLITAN WASHINGTON AUTHORITY et al., 

Defendants/Appellants., 

  

ON APPEAL FROM THE UNITED STATES 
DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 
  

BRIEF FOR THE INTERVENOR UNITED STATES 
  

Pursuant to 28 U.S.C. § 517 and 28 U.S.C. § 2403, 
the Attorney General has exercised her right to 
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intervene in this appeal because it involves a challenge 
to the constitutionality of an Act of Congress.  As 
described below, we take the position that the 
provisions regarding the Board of Review in the 
Metropolitan Washington Airports Act Amendments of 
1991 (Pub. L. No. 102-240, Title VII, 105 Stat. 2197 
(1991)) (hereafter “the 1991 Amendments”) are 
unconstitutional. 

The 1991 Amendments were enacted in response to 
the United States Supreme Court’s decision in 
Metropolitan Washington Airports Authority v. 
Citizens for the Abatement of Aircraft Noise, 111 S. Ct. 
2298 (1991) (hereafter “MWAA”), which struck down, 
on separation of powers grounds, the Board of Review 
provisions in the Metropolitan Washington Airports 
Act of 1986 (49 U.S.C. App. § 2451 et seq.) (hereafter 
“the 1986 Act”).  The Attorney General had intervened 
in this Court in order to argue in support of the 1986 
Act, but our arguments were not accepted by this Court 
or the Supreme Court. 

In his signing statement for the 1991 Amendments, 
the President expressed the view -- as had the 
Department of Justice during congressional 
consideration of the legislation -- that the relatively 
modest amendments to the 1986 Act fail to surmount 
the constitutional defects identified by the Supreme 
Court in MWAA.  27 Weekly Comp. Pres. Docs. 1862 
(Dec. 18, 1991).  Not only do we think that the 1991 
Amendments contravene separation of powers 
principles, but they also violate the Appointments 
Clause of the Constitution (Art. II, Sec. 2, cl. 2), as well 
as the Incompatibility and Ineligibility Clauses (Art. I, 
Sec. 6, cl. 2), which bar Members of Congress from 
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simultaneously holding office in the Legislative and 
Executive Branches.  

The jurisdiction of the courts over this case, the 
issues presented for review, the relevant constitutional 
and statutory provisions, and the underlying statutory 
scheme and facts are all sufficiently described in the 
briefs of the other parties, and we therefore will not 
repeat them here. 

SUMMARY OF ARGUMENT 
The Supreme Court invalidated the Board of 

Review provided for in the 1986 Act because it invalidly 
wielded federal power as an agent of Congress.  In 
reaching this conclusion, the Supreme Court relied 
upon the facts that the Review Board was created at 
the initiative of Congress, exercised powers delineated 
by Congress, for the purpose of protecting a federal 
interest, and whose membership was restricted to 
Congressional officials.  The 1991 Amendments 
changed only the latter factor, but did so in a way as to 
keep the Board of Review as an agent of congress 
exercising federal authority. 

Under the 1991 Amendments, the Board of Review 
makes “recommendations.”  However, those 
recommendations are far more than that term implies.  
They have the effect of imposing a substantial delay on 
individual proposed Airports Authority actions.  Given 
the possible length of the delay, the recommendation 
power of the Review Board in some circumstances is 
equal to a veto over the proposed action.  Consequently, 
the Board of Review still wields federal power as an 
agent of Congress. 
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In light of that conclusion, the Review Board is 
unconstitutional whether the Court views the power 
that it exercises as legislative or executive in nature. 

If the power is legislative, the bicameralism and 
presentment requirements of the Constitution have 
been violated because they define the procedures by 
which the Legislative Branch affects persons and 
entities outside that branch. 

Further, the delay power of the Board of Review is 
quite different from “report-and-wait” provisions, which 
are constitutionally acceptable.  Those measures 
provide, operating either automatically or at the behest 
of an Executive Branch official, delays so that Congress 
can study the proposed actions and determine whether 
to override them.  By contrast, the Board of Review is 
given the power, as an agent of Congress, to exercise 
discretion to delay individual proposed actions with 
which it disagrees. 

If the power of the Board of Review is instead seen 
as executive in nature, it is unconstitutional regardless 
of whether the Board acts an agent of Congress.  Since 
the Board of Review is carrying out significant 
authority under the laws of the United States, it 
members must be appointed in accordance with the 
Appointments Clause of the Constitution, which was 
not done. 

Moreover, if the Board of Review is an agent of 
Congress, it acts unconstitutionally if it carries out 
power that is executive in nature.  The Incompatibility 
and Ineligibility Clauses prohibit Members of Congress 
from conducting Executive Branch functions.  In 
addition, the separation of powers principle in the 
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Constitution bars Congress from assuming executive 
responsibilities. 

ARGUMENT 
A. The Supreme Court’s Ruling Striking 

Down The 1986 Act Provides The 
Necessary Background For This Case. 

The Supreme Court’s ruling invalidating the 1986 
Act is the necessary starting point for this case. 

The threshold issue decided by the Supreme Court 
was whether the composition and operation of the 
Board of Review required in the 1986 Act implicated 
separation of powers principles at all.  The Airports 
Authority -- supported at that time by the United 
States -- argued that the Board of Review did not 
exercise federal power or serve as an agent of Congress 
because it had actually been established by the 
Airports Authority, which in turn was created by 
Virginia and the District of Columbia.  MWAA, 111 S. 
Ct. at 2306.  Since state authority was assertedly 
exercised, the Airports Authority contended that 
separation of powers concerns did not apply.  The 
Supreme Court rejected these arguments. 

The Court first found that the Board of Review 
exercised federal power.  Id. at 2307.  The Court 
observed that the airports had been federally controlled 
and were only transferred to the Airports Authority on 
the condition of establishment of a Board of Review to 
wield veto power over actions proposed by the Airports 
Authority.  Ibid. 

Furthermore, the Court noted that Congress 
mandated the composition and power of the Board of 
Review, which consisted solely of federal officials.  Ibid.  
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Indeed, “Congress placed such significance on the 
Board” that, if it were invalidated, the Airports 
Authority would lose authority to perform all actions 
subject to Board review.  Ibid.  In sum, the Board of 
Review reflected the Federal Government’s “strong and 
continuing interest in the efficient operation of the 
airports.”  Ibid. 

Next, the Supreme Court held that the Board of 
Review exercised federal power as an agent of Congress 
as a result of Congress’ appointment and removal 
authority over its members.  Id. at 2307-08.  The 1986 
Act required all members of the Board of Review to be 
Members of Congress, and eight of them were to come 
from designated Congressional committees.  Id. at 
2307.  All appointments to the Board were required to 
come from lists provided by the Speaker of the House 
and the President pro tempore of the Senate.  Id. at 
2308.  If displeased with the performance of members 
of the Board of Review, the Congressional leadership 
could remove them by changing the Members’ 
committee assignments.  Ibid. 

Of considerable relevance to the issues now before 
this Court, the Supreme Court concluded: 

We thus confront an entity created at the 
initiative of Congress, the powers of which 
Congress has delineated, the purpose of 
which is to protect an acknowledged 
federal interest, and membership in which 
is restricted to congressional officials.  
Such an entity necessarily exercises 
sufficient federal power as an agent of 
Congress to mandate separation-of-powers 
scrutiny. 
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Ibid. 
Having concluded that the Board of Review 

exercised federal power as an agent of congress, the 
Supreme Court held that this board could not do so.  Id. 
at 2311-12.  The Court cautioned that Congress may 
not exercise executive power, and may exercise 
legislative power only in accordance with Article I.  Id. 
at 2311.  The Board of Review violated either 
constitutional constraint. 

The Court noted that, if the Board of Review 
exercised executive authority, it violated separation of 
powers.  Id. at 2311-12 (citing Bowsher v. Synar, 478 
U.S. 714 (1986) and Springer v. Philippine Islands, 277 
U.S. 189 (1928)).  If instead the Board of Review 
exercised legislative authority, it did so without 
satisfying the bicameralism and presentment 
requirements of Article I, Section 7 of the Constitution.  
MWAA, 111 S. Ct. at 2311-12 (citing INS v. Chadha, 
462 U.S. 919 (1983)).  Having invalidated the Board of 
Review on separation of powers grounds, the Supreme 
Court did not reach the issue of whether the 
appointment of the Board of Review violated the 
Appointments Clause, or the Incompatibility or 
Ineligibility Clauses.  Id. at 2312 n.23. 

Three Justices dissented in MWAA (111 S. Ct. at 
2312-21).  The dissent is well worth reading because 
many of the contentions advanced by the Airports 
Authority now bear a striking resemblance to points 
made by the dissent. 
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The Board Of Review Required By The 1991 
Amendments Continues To Wield 
Federal Power As An Agent Of 
Congress. 

Although the 1991 Amendments made some 
significant revisions to the scheme struck down by the 
Supreme Court, Congress did not change the fact that 
the Board of Review members act as agents of the 
Legislative Branch. 

The 1991 Amendments no longer require the nine 
members of the Board of Review to be Members of 
Congress.  They do, however, mandate that all 
members be appointed by the Airports Authority Board 
of Directors from a list of nine persons provided by the 
Speaker of the House and by the President pro tempore 
of the Senate.  49 U.S.C.A. App. § 2456 (f) (1). 

The Directors may request additional 
recommendations for appointment, but those names 
must still come from Congress.  Thus, members cannot 
be appointed to the Board of Review unless they have 
previously been selected by Congressional officers.  
Ibid.  Each of the nine members of the Board of Review 
must “have experience in aviation matters and in 
addressing the needs of airport users and who 
themselves are frequent users of the Metropolitan 
Washington Airports.”  Id. at§ 2456(f)(2)(C).  Yet, each 
must be registered to vote in a state other than 
Virginia, Maryland, or the District of Columbia.  Ibid. 

Of the nine members serving on the Board of 
Review when this suit was filed, eight were Members of 
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Congress.  App. 33.4  At present, five are Members of 
Congress and three are recent former Members. 

The 1991 Amendments changed the power of the 
Board of Review.  In the 1986 Act, any Airports 
Authority action of which the Board of Review 
disapproved could not take effect.  49 U.S.C. App. § 
2456(f)(4)(D).  The current statute permits the Board of 
Review to make “recommendations” to the Board of 
Directors on any of the eight actions listed in Section 
2456(f)(4)(B) that are proposed by the Airports 
Authority and that must be submitted to the Board of 
Review. 

These recommendations by the Board of Review 
must be made within ten legislative days, or 30 
calendar days, whichever is longer.  If the Board of 
Review does not make a recommendation, the action 
proposed by the Airports Authority may then take 
effect, presumably on whatever schedule the Airports 
Authority has designated.  49 U.S.C.A. App. 
§ 2456(f)(4). 

If the Board of Review makes a recommendation 
regarding an action proposed by the Airports 
Authority, including that it not take effect at all, the 
Directors may adopt that recommendation.  Id. at § 
2456(f)(4)(D).  The Review Board can recommend that a 
proposed action be revised, and the Directors may then 
agree and carry out the revised plan. 

If, however, the Board of Directors does not adopt 
the Board of Review recommendation, the former must 
transmit a detailed description of the proposed action, 

                                                 
4 “App. __” citations refer to the Joint Appendix filed with the 

appellants’ brief here. 
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the Board of Review recommendation, and the 
evaluation and response of the Directors to the Speaker 
of the House and President of the Senate.  Ibid.   

The key point is that when this happens the 
Airports Authority is prohibited, until the expiration of 
a 60-day period, from executing the action that it had 
otherwise planned.5  During that period, Congress has 
established a procedure for reviewing the matter, 
leading to possible passage of a joint resolution of 
disapproval of the action.  Id. at § 2456(f)(5).6  Given 
the length of the delay imposed by the 1991 
Amendments, the period in which proposed Airports 
Authority action cannot proceed is at least 12 weeks, 
and can be over six months.  See App. 114. 

In addition, under the prior 1986 Act, Airports 
Authority actions could take effect only after the Board 
of Review’s 30 day review period expired without a 
veto.  49 U.S.C. App. § 2456(f)(4)(C).  The 1991 
Amendments vest the Board of Review with authority 
to allow the proposed actions to be executed prior to the 
expiration of the full review period by deciding not to 
make a recommendation on an action.  49 U.S.C.A. 
App. § 2456(f)(4)(C). 

The new version of the statute actually increased 
the control exercised by the Board of Review.  In the 
1991 Amendments, Congress added the award of 
                                                 

5 This period excludes Saturdays, Sundays, and holidays, and 
any day on which neither House of Congress is in session because 
of an adjournment sine die, a recess of more than three days, or an 
adjournment of more than three days.  Ibid. 

6 For a summary of how the 1991 Amendments changed the 
1986 Act, see H.R. Conf. Rep. No. 404, 102d Cong, 1st Sess. at 472-
75, reprinted in 12A U.S. Code Cong. & Admin. News 1852 (1991). 
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contracts, any terminal design or modification, and any 
land transaction to the list of proposed Airports 
Authority actions that must be submitted to the Review 
Board.  See App. 127. 

The 1991 Amendments left intact three provisions 
of the prior statute reflecting the continuing retention 
of federal power in the Review Board. 

First, the Board of Review may continue to request 
the Airports Authority to consider and vote or to report 
on any matter related to the airports.  Compare 49 
U.S.C. App. § 2456(f)(5) and 49 U.S.C.A. App. 
§ 2456(f)(6).  The Airports Authority must respond to 
such a request “as promptly as feasible.”  Ibid. 

Second, members of the Board of Review may 
participate as non-voting members in meetings of the 
Board of Directors of the Airports Authority.  Compare 
49 U.S.C. App. § 2456(f)(6) and 49 U.S.C.A. App. § 24 
56(f)(7). 

Third, if the Board of Review is barred from 
carrying out its functions, the Airports Authority as a 
whole may not perform any of the actions that would 
have been subject to Board review.  Compare 49 U.S.C. 
App. § 2456(h) and 49 U.S.C.A. App. § 2456(h). 

As noted above, in defense of the 1986 Act, we and 
the Airports Authority had argued that the Board of 
Review exercised state power derived from the Virginia 
and District of Columbia statutes that created the 
Airports Authority, not federal power.  Furthermore, 
we observed that, under the 1986 Act (49 U.S.C. App. 
§ 2456(f)(1)), the Congressional members of the Board 
of Review served in their individual capacities, as users 
of the airports, rather than in their Congressional 
capacities.  Thus, we contended that separation of 
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powers principles, which govern the division of 
authority among the three branches of the Federal 
Government, were not implicated.  For the same 
reason, we asserted that the Ineligibility and 
Incompatibility Clauses, and the Appointments Clause, 
which may be triggered when federal authority is 
exercised, had not been violated.  

The Supreme Court disagreed, and the relatively 
modest 1991 Amendments do not alter the 
fundamental nature of the Board of Review considered 
by the Supreme Court in MWAA.  Congress has not 
disclaimed its interest in the way the Airports 
Authority operates.  The statute’s findings retain 
Congress’ observation that the “Federal Government 
has a continuing but limited interest in the operation of 
the two federally owned airports.”  49 U.S.C.A. App. 
§ 2451(3).  And, as noted above, Congress expanded the 
range of matters that must be submitted to the Board 
of Review, and thus increased the federal interest. 

As before, the Board of Review (and the Airports 
Authority) were created by state law,7 but the states 
were required to establish them by federal command as 
a condition of obtaining operational authority of the 
airports.  See 49 U.S.C.A. App. § 2453(2).  As 
important, the powers and authority of the Board of 
Review (as well as the Airports Authority) were, and 

                                                 
7 It is not entirely accurate to state that these entities were 

created by state law since the District of Columbia is not a state.  
Nevertheless, the power exercised by the District of Columbia in 
creating the Airports Authority and a Board of Review was 
analogous to the authority exercised by the states.  See Key v. 
Doyle, 434 U.S. 59, 68 n.13 (1977). 
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still are, dictated by Congress.  Id. at § 2456(a), (c), and 
(f). 

The Board of Review remains so pivotal in the 
scheme established by Congress that the statute 
retains the provision that the major decision making of 
the Airports Authority effectively comes to a halt if the 
Board of Review is invalidated.  49 U.S.C.A. App. 
§ 2456(h). 

Significantly, Congress also continues to control 
selection of the membership of the Board of Review.  
Under the 1986 Act, Congress permitted only certain 
Members of Congress to serve on the Board of Review.  
Under the 1991 Amendments, the members of the 
Review Board are no longer required to be Members of 
Congress, but Congress has retained control by 
providing that only those that it nominates can be 
selected 

As the district court concluded, the qualifications of 
those who must be recommended by the Speaker and 
Senate President pro tempore lend themselves to the 
selection of congressional colleagues.  See App. 126 
(“Although Congress divested itself of removal power, it 
retained appointment power and ensured that many 
members of Congress -- and few others -- will be 
eligible to serve on the Board of Review”).  Members of 
the Board of Review must have “experience in aviation 
matters and in addressing the needs of airport users” 
and must both be frequent users of National and Dulles 
and be registered voters outside Maryland, Virginia, 
and the District of Columbia.  49 U.S.C.A. App. 
§ 2456(f)(2)(C). Given these requirements, tailor-made 
for Members of Congress on the Transportation 
committees, it is not surprising that eight of nine 
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current Board of Review members are either current or 
recent former Members of Congress. 

As noted earlier, in MWAA, the Supreme Court 
focused on four attributes of the Board of Review.  That 
Board was (1) created at the initiative of Congress, (2) 
the powers of which Congress has delineated, (3) the 
purpose of which is to protect an acknowledged federal 
interest, and (4) membership in which is restricted to 
congressional officials.”  Id. at 2308. 

The first three factors have not changed at all.  
And, while membership is no longer restricted to 
Members of Congress, it remains restricted to only 
those whom Congressional officials choose to list.  The 
change in 1991 therefore does not alter the basis of the 
Supreme Court’s conclusion that the Board of Review 
“necessarily exercises sufficient federal power as an 
agent of Congress to mandate separation-of-powers 
scrutiny.”  Ibid.  

The Airports Authority argues in its brief (at 22-23) 
that use of recommendatory lists for appointments is 
constitutionally acceptable.  The Airports Authority 
cites the example of the Comptroller General, who is 
appointed by the President from a list of three 
individuals provided by Congressional officers, and the 
Sentencing Commission, three of whose members must 
be federal judges selected by the President from a list 
of six recommended by the Judicial Conference of the 
United States.  See Bowsher v. Synar, 478 U.S. 714 
(1986); Mistretta v. United States, 488 U.S. 361 (1989). 

However, these examples lead to the opposite 
conclusion than that urged by the Airports Authority.  
We have contended that the fact that Congressional 
officers provide the list from whom nominations must 
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be made shows that the persons ultimately selected are 
agents of Congress.  This is true for the Comptroller 
General too.  Although the President has, for 
convenience purposes, been given by statute the power 
to select this official from a list provided by 
Congressional officers, the Supreme Court made clear 
in Bowsher, 478 U.S. at 727, that the Comptroller 
General is an agent of Congress. 

Further, although the President nominates the 
members of the Sentencing Commission, three of them 
must come from a list provided by the Judicial Branch.  
This makes sense because the Supreme Court 
determined in Mistretta, 488 U.S. at 390, that the 
Sentencing Commission is a part of the Judicial 
Branch. 

Accordingly, these Supreme Court decisions 
support the view that the members of the Board of 
Review are agents of Congress since Congress alone 
selects the list from whom the appointees must be 
drawn. 

The Exercise By The Board Of Review Of 
Federal Power Delegated By 
Congress Is Unconstitutional. 

Having found that the Board of Review established 
in the 1986 Act wielded federal authority as an agent of 
Congress, the Supreme Court had no difficulty finding 
that the Board of Review violated separation of powers 
principles regardless of whether the power that the 
Board exercised was deemed executive or legislative 
power.  MWAA, 111 S. Ct. at 2310-12.  Here, as well, 
several constitutional doctrines alternatively warrant 
invalidation of the Board of Review regardless of the 
nature of power it exercises. 
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Bicameralism and Presentment 

    a. If the power that the Board of Review 
exercises is viewed as legislative authority, then the 
1991 Amendments are invalid because they violate the 
Bicameralism and Presentment Clause requirements 
for legislative action.  Such authority is involved when 
the Legislative Branch takes action that has “the 
purpose and effect of altering the legal rights, duties, 
and relations of persons * * * outside the Legislative 
Branch.”  Chadha, 462 U.S. at 952.  The legislative 
power can be exercised only by Congress in strict 
compliance with the constitutional mandates in Article 
I.  Congress “may not delegate the power to legislate to 
its own agents or to its own Members.”  MWAA, 111 S. 
Ct. at 2311. 

The Board of Review clearly does exercise power 
the purpose and effect of which is to alter the legal 
rights, duties, and relations of persons outside the 
Legislative Branch. 

While the Board of Review no longer has veto 
power, the authority it wields over the Airports 
Authority is still considerable, and indeed has been 
expanded.  Under the 1991 Amendments, the Board 
has authority to review virtually all significant actions 
proposed to be taken by the Airports Authority.  Should 
the Board of Review offer a recommendation on one of 
these actions, as described above, the Directors have a 
substantial incentive, as a practical matter, to accept it 
and avoid the delay inherent in submitting the 
disagreement to Congress. 

Given that the length of the 60-day delay period is 
keyed to when Congress is in session, that period can 
actually last far longer than 60 days, and can extend to 
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more than six months.  App. 114.  Thus, the effect of a 
negative Board of Review recommendation can be a 
lengthy delay in the effective date of a proposed action. 

This fact can have real world consequences often 
because, from the creation of a budget to the award of 
contracts, much of the work of the airports is time 
sensitive.  Proposals delayed thus may be opportunities 
denied. 

For example, the proposed annual budget must be 
submitted at least 60 days before it is to become 
effective, but a negative recommendation by the Board 
of Review can then delay adoption of a budget for more 
than six months.  Yet, the statute imposes a significant 
limitation on the ability of the Airports Authority to 
obligate or expend any money in the absence of a 
budget.  See 49 U.S.C.A. App. § 2456(f)(4)(E). 

Board of Review “recommendations,” therefore, are 
more than the name implies.  They constitute the 
exercise of authority that can yield real and concrete 
consequences.  As the district court found, “[t]his power 
is far more than merely ‘advisory’ as defendants claim; 
it gives the Board of Review the power to coerce the 
Airports Authority to comply with any 
‘recommendation.’”  App. 128. 

Thus, a Board of Review recommendation cannot 
be ignored, and its mere issuance will, with certainty, 
have one of three substantive effects on the Airports 
Authority’s action preferences:  (1) the Directors will 
respond by changing the proposed action; (2) the 
Airports Authority action will be delayed pending 
congressional review, or (3) Congress will disapprove 
the Airports Authority action.  
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The Directors can escape this choice by developing 
proposed actions that they know in advance will be 
acceptable to the Board of Review.  In addition to 
informal methods, the Board of Review’s policy 
preferences can be made known through its authorized 
participation as non-voting members in the Board of 
Directors’ meetings.  49 U.S.C.A. § 2456(f)(7).  Thus, 
the Board of Review may exercise influence over the 
actions of the Directors without even having to advance 
formal recommendations.   

Furthermore, the Board of Review has additional 
power to affect proposed Airports Authority at even an 
earlier stage in the process.  As noted above, Congress 
vested the new Board of Review with an additional 
power not delegated to the old Board of Review.  Unlike 
the old Board, the new one can allow a proposed action 
to take effect prior to the expiration of the full initial 
review period by quickly deciding not to make a 
recommendation on an action.  49 U.S.C.A. App. 
§ 2456(f)(4)(C).  This fact offers even stronger 
encouragement for the Airports Authority to structure 
its operations in ways that are acceptable to the Board 
of Review. 

The bottom line is that Congress created the Board 
of Review in the 1986 Act to retain a measure of control 
over the Airports Authority.  See MWAA, 111 S. Ct. at 
2307-08.  Congress was concerned that “surrender of 
federal control of the airports might result in the 
transfer of a significant amount of traffic from National 
to Dulles.”  Id. at 2302.  The 1991 Amendments reflect 
a different method of Congressional control over the 
Airports Authority than did the original statute.  But, 
that change in nature is not constitutionally 
significant.  See 137 Cong. Rec. H10346 (daily ed. Nov. 
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18, 1991) (remarks of Rep. Hammerschmidt) (1991 
Amendments would “retain the important oversight 
mechanism”). 

    b. The Airports Authority nevertheless 
contends that the powers exercised by the Board of 
Review are constitutional because that entity merely 
serves an advisory function as it triggers a valid 
“report-and-wait” period. 

In a “report-and-wait” provision, Congress stays 
proposed action for a period while it decides whether to 
legislate its approval or disapproval of the action.  See 
Chadha, 462 U.S. at 935 n.9.  The Supreme Court has 
made clear that this type of mechanism is 
constitutional.  See Alaska Airlines v. Brock, 480 U.S. 
678 (1987). 

Contrary to what the Airports Authority contends, 
there is a clear difference between a valid report-and-
wait provision and the power exercised by the Board of 
Review here.  Under the former, an agency action is 
delayed in its effective date until Congress can act.  
This delay is often imposed automatically by statute, 
and applies uniformly to all proposed actions within its 
scope.  By contrast, here, the delay results only if an 
agent of Congress -- the Board of Review -- exercises its 
discretion and decides to have the delay imposed as to 
specific proposed action. 

As this Court recently observed, Congress 
possesses numerous constitutionally authorized means 
to attempt to affect Executive Branch action.  See FEC 
v. NRA Political Victory Fund, 6 F.3d 821, 827 (D.C. 
Cir. 1993), cert. pet. filed.  See also Alaska Airlines, 480 
U.S. at 690.  An influential Member of Congress can 
make his/her strong views known to the agency, and 
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attempt to induce a change or delay in planned agency 
action.  Or, a Congressional committee can schedule a 
hearing in an attempt to have the same effect.  Or, 
Congress can make threats of retaliation through the 
appropriation process to try to influence agency action. 

Ultimately, though, all of these actions rest on 
voluntary cooperation by the Executive Branch or any 
entity being subjected to the attempt to influence it.  If 
the President or the agency determines that the 
proposed action is important enough, the agency can 
proceed despite the indications of congressional 
displeasure.  In a situation like this one, however, the 
congressional agent can unilaterally force a delay in a 
specific proposed action. 

Moreover, as alluded to earlier, unlike under a 
report-and-wait provision, the potentially lengthy and 
significant delay that can be imposed by the Board of 
Review does not cover all proposed actions uniformly; it 
kicks in only when the Review Board exercises its 
negative recommendation power as to a specific action. 

Such a mechanism is quite troubling for the 
operation of our constitutional system because, if 
approved, it permits Congress to delegate to any of its 
agents the ability, in his/her discretion, to force a 
substantial delay in any type of proposed individual 
action.  Thus, Congress can mandate by statute that all 
actions of a specified type are to be reported to a 
particular congressional committee, and will be delayed 
for a set period.  See Alaska Airlines, 480 U.S. at 689-
90.  Congress as a whole, with the approval of the 
President, has in that instance uniformly directed the 
delay.  But if the Airports Authority is correct in its 
argument here, Congress could instead provide that a 
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congressional committee, an individual Member, or 
even a staff person, can pick out a single proposed 
action and delay only that one. 

Therefore, this case is analogous to AFGE v. Pierce, 
697 F.2d 303 (D.C. Cir. 1982).  There, this Court struck 
down a statutory provision empowering a congressional 
committee to exercise its discretion and stop agency use 
of funds to conduct reorganizations before a set date. 

To illustrate the problem, it would certainly be 
constitutionally acceptable for Congress to provide by 
statute that all proposed research grants to 
universities will be delayed for three months so that 
Congress can study each one in order to decide whether 
to block any particular grant through the passage of 
legislation.  But surely Congress cannot instead 
provide that the only grants that will not be effective 
immediately are those selected by the chair of the 
Appropriations Committee in each House, or a 
committee of non-Members picked by him.  The 
potential for undermining the bicameralism and 
presentment requirements in the latter instance is 
immense.  Yet, that is what the Airports Authority is 
urging here. 

Further, Congress can provide that an Executive 
Branch official can exercise discretion and trigger a 
report-and-wait provision for an action planned by 
another Executive Branch official.  But, it is 
constitutionally quite different for an agent of Congress 
to be given that discretionary power. 

Given the clear difference between the 1991 
Amendments and report-and-wait provisions, the 
Airports Authority is wrong in suggesting (Br. at 33-34) 
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that an affirmance here will place numerous statutes in 
jeopardy. 

In addition, the power of the Review Board here 
cannot be justified on the ground that it is merely part 
of Congress’ power to conduct investigations as part of 
its legislative function.  Nothing in the nature of 
Congress’ power of investigation suggests that 
Congress also possesses, as a necessary incident 
thereto, the power to control occurrence of events 
outside the Legislative Branch while it is investigating 
them (unless Congress passes a law regulating those 
events).  To the contrary, an investigator typically 
takes the facts as it finds them.  The right of Congress 
to confer powers of investigation on its committees or 
agents does not imply a right in Congress to confer on 
its committees or agents the power to control, in the 
exercise of their discretion, the unfolding of the subject 
matter being investigated. 

Thus, the 1991 Amendments allow the Board of 
Review -- an agent of Congress -- to exercise power in 
such a way as to affect actions outside the Legislative 
Branch by using its discretion to pick and choose 
proposed actions that will then be subject to a 
potentially lengthy and substantively meaningful 
delay.  If this type of authority is deemed legislative in 
nature, it violates the constitutional scheme providing 
the procedures by which legislative power is to be 
implemented. 

The Appointments Clause 

As we have shown, the Board of Review thus has 
unrestricted power to effect changes or delays in 
virtually all aspects of Airports Authority operations, 
including review and approval of a budget, issuance of 
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bonds, regulations, a master plan, appointment of a 
chief executive officer, contract awards, terminal 
design, and land transactions.  49 U.S.C.A. App. 
§ 2456(f)(4)(B).  The Board of Review therefore plays a 
key role in the execution and administration of the 
statutory scheme. 

We believe that this power is most properly labeled 
as executive in nature.  Indeed, this Court held, with 
regard to the 1986 Act, that the Board of Review’s 
authority is “quintessentially executive.”  Citizens for 
the Abatement of Aircraft Noise v. Metropolitan 
Washington Airports Authority, 917 F.2d 48, 56 (D.C. 
Cir. 1990) (hereafter “CAAN”).  See also Bowsher, 478 
U.S. at 732-33. 

Since the Board of Review wields federal authority, 
its exercise of executive power violates the 
Appointments Clause.  This is true regardless of 
whether or not the Board acts as an agent of Congress. 

There is no dispute that the Board of Review was 
appointed by the Airports Authority from lists supplied 
by Congress, and thus not accordance with the 
Appointments Clause.  That clause (Art. II, Sec. 2, cl. 2) 
provides: 

[The President] shall nominate, and by 
and with the Advice and Consent of the 
Senate, shall appoint all other Officers of 
the United States, whose Appointments 
are not herein otherwise provided for, and 
which shall be established by Law: but the 
Congress may by Law vest the 
Appointment of such inferior Officers, as 
they think proper, in the President alone, 
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in the Courts of Law, or in the Heads of 
Departments.[8] 

The power of the Executive to appoint officers of the 
United States is but one example of the division of 
federal powers in the Constitution.  See Freytag v. 
Commissioner of Internal Revenue, 111 S. Ct. 2631, 
2638-39 (1991); Bowsher, 478 U.S. at 722-23.  The 
Appointments Clause “seeks to preserve an executive 
check upon legislative authority in the interest of 
avoiding an undue concentration of power in Congress.”  
L. Tribe, American Constitutional Law 244 (2d ed. 
1988). 

Buckley v. Valeo, 424 U.S. 1 (1976) remains the 
leading case on point.  In Buckley, the Supreme Court 
held that members of the Federal Election Commission 
could not exercise the power delegated to them under 
the Federal Election Campaign Act because they had 
not been appointed pursuant to the Appointments 
Clause.  Id. at 124-43.  In so ruling, the Court held that 
“any appointee exercising significant authority 
pursuant to the laws of the United States is an ‘Officer 
of the United States,’ and must, therefore, be appointed 
in the manner prescribed by § 2, cl. 2, of [Article II].”  
Buckley, 424 U.S. at 126. 

The Supreme Court more recently reaffirmed this 
formulation in Freytag, 111 S. Ct. at 2640.  There, the 
Supreme Court addressed whether special trial judges 
appointed by the Chief Judge of the United States Tax 

                                                 
8 It matters not whether the members of the Board of Review 

are principal or inferior Officers.  Morrison v. Olson, 489 U.S. 654, 
670-77 (1989); United States v. Germaine, 99 U.S. 508, 509 (1879).  
Rather, the question is much easier: whether the members of the 
Board of Review are Officers of the United States at all. 
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court were “inferior officers” of the United States 
within the meaning of the Appointments Clause.  The 
Court observed that the office of special trial judge is 
“established by law,” and that “the dates, salary and 
means of appointment for that office are specified by 
statute.”  Freytag, 111 S. Ct. at 2640.  Further noting 
that the special trial judges “perform more than 
ministerial acts” and exercise “significant discretion” in 
carrying out their “important functions,” the Court held 
that they are inferior Officers required to be appointed 
in accordance with the Appointments Clause.  Ibid.  

In light of Freytag, there can be little doubt that 
the members of the Board of Review exercise 
“significant authority” pursuant to a federal statute.  
As we have demonstrated, that authority is far beyond 
merely advisory.  The Board of Review has power to 
engage in outcome-altering action; that is, action that 
results in substantively or temporally different results 
from those proposed by the Airports Authority.  Not 
only is this power important, it is highly discretionary.  
Like the work of special trial judges, the work of the 
Board of Review is hardly ministerial.  The Board of 
Review may not, therefore, exercise such authority 
without being appointed in accordance with the 
Appointments Clause. 

The Airports Authority contends (Br. a.t 36-42) 
that the Board of Review does not exercise authority 
pursuant to the laws of the United States, but rather 
pursuant to a non-federal, interstate agency.  The 
argument that the Board of Review exercised state-
created powers in accordance with the laws of Virginia 
and the District of Columbia was rejected by the 
Supreme Court in MWAA in the context of whether 
separation of powers principles applied to it.  MWAA, 
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111 S. Ct. at 2306-08; accord CAAN, 917 F.2d at 54 (“it 
is federal law that resulted in the establishment of the 
Board of Review with its particular composition and 
authority”). 

The Supreme Court’s holding that the Board of 
Review exercises federal power as an agent of Congress 
-- conclusions unaffected by the 1991 Amendments -- 
puts to rest any assertion that the Appointments 
Clause is somehow inapplicable to the Board of Review 
because it is a non-federal entity. 

For this reason, neither Seattle Master Builders 
Ass’n. v. Pacific Northwest Elec. Power and 
Conservation Planning Council, 786 F.2d 1359 (9th Cir. 
1986), cert. denied, 479 U.S. 1059 (1987), nor 
Techworld Dev. Corp. v. D.C. Preservation League, 648 
F. Supp. 106 (D.D.C. 1986), upon which the Airports 
Authority relies, is relevant here. 

In Seattle Master Builders, the challenged 
legislation merely authorized the establishment of a 
compact agency in accordance with the Compacts 
Clause of the Constitution (Art. 1, Sec. 10, cl. 3) to 
represent state interests about regional concerns.  
Unlike the Board of Review, the Council did not act as 
an agent of Congress or serve pursuant to federal law.  
Seattle Master Builders, 786 F.2d at 1363, 1365.  
Indeed, the Supreme Court has instructed that simply 
because Congress approves an interstate compact does 
not mean that officials of that compact are then 
exercising federal law.  See Lake Country Estates, Inc. 
v. Tahoe Regional Planning Agency, 440 U.S. 391, 398-
400 (1979).  

Techworld is similarly inapposite.  There, the 
district court considered certain street closing 
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legislation enacted by the District of Columbia City 
Council pursuant to authority delegated under the 
Home Rule Act.  The court held that the D.C. City 
Council was not required to be appointed pursuant to 
the Appointments Clause because it was not exercising 
federal authority.  The Court noted that the Home Rule 
Act “is legislation conferring ordinary municipal 
powers on the municipal government, not federal 
powers.”  Techworld, 648 F. Supp. at 116.9  As the 
Supreme Court has already held, such is not the case 
here. 

Thus, as the Supreme Court has already held, the 
Board of Review wields substantial federal authority 
pursuant to federal law.  Therefore, to act 
constitutionally, its members must be appointed 
pursuant to the Appointments Clause, which has not 
happened. 

The Incompatibility and Ineligibility 
Clauses 

The Incompatibility and Ineligibility Clauses of the 
Constitution provide: 

No Senator or Representative shall, 
during the Time for which he was elected, 

                                                 
9 Moreover, cases involving power exercised by the 

government of the District of Columbia present special situations 
since Congress has specific constitutional authority over that 
locality as the seat of government.  See Art. I, Sec. 8, cl. 17.  Here, 
the Supreme Court has made clear that the Board of Review is 
acting pursuant to a federal statute.  And, even if some of the 
Board of Review’s power were thought to come from the District of 
Columbia, some of it also comes from the Commonwealth of 
Virginia.  Thus, cases concerning the nature of the power wielded 
by the District of Columbia government are irrelevant. 
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be appointed to any civil Office under the 
Authority of the United States, which 
shall have been created, or the 
Emoluments whereof shall have been 
encreased during such time; and no 
Person holding any Office under the 
United States, shall be a Member of either 
House during his Continuance in Office.  
Art. I, Sec 6, cl. 2. 

These clauses bar Members of Congress from 
simultaneously holding office in the Legislative and 
Executive branches of government.  See Reservists 
Carom. to Stop the War v. Laird, 323 F. Supp. 833, 835-
37 (D.D.C. 1971), aff’d mem., 495 F.2d 1079 (D.C. Cir. 
1972), rev’d on other grounds, Schlesinger v. Reservists 
Comm. to Stop the War, 418 U.S. 208 (1974).  That is 
precisely what the Members of Congress who serve on 
the Board of Review do.  As the dissent in MWAA 
explained, 

Under the Incompatibility and 
Ineligibility Clauses, Members of 
Congress may not serve in another office 
that is under the authority of the United 
States.  If the Board did exercise executive 
authority that is federal in nature, the 
Court would have no need to say anything 
other than that congressional membership 
on the Board violated these express 
constitutional limitations. 

111 S. Ct. at 2317 (White, J., dissenting) (citation 
omitted).  See also Bowsher, 478 U.S. at 722. 

The Airports Authority relies in its brief (at 43 
n.27) on In re Application of the Presidents Comm’n on 
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Organized Crime, 763 F.2d 1191, 1197 n.5 (11th Cir. 
1985) in support of an argument that Members of 
Congress may sit on federal committees whose 
members serve without pay.  However, the entity in 
that instance served purely advisory purposes.  As we 
have shown, the Board of Review is not such a body.  
Moreover, the Eleventh Circuit in In re Application did 
not discuss the Ineligibility Clause, which applies here 
too and bars service by Members of Congress on the 
Board of Review. 

Separation of Powers 

The Board of Review provisions in the 1991 
Amendments also violate the separation of powers 
principle that pervades our constitutional scheme. 

The Constitution divides federal power among the 
Legislative, Executive, and Judicial Branches.  MWAA, 
111 S. Ct. at 2310.  While the powers of each coordinate 
branch are not hermetically divided (see United States 
v. Nixon, 418 U.S. 683, 707 (1974)), checks and 
balances between them serve as “self-executing 
safeguard[s] against the encroachment or 
aggrandizement of one branch at the expense of the 
other.”  Buckley, 424 U.S. at 122.  Since the “ultimate 
purpose of this separation of powers is to protect the 
liberty and security of the governed” (MWAA, 111 S. 
Ct. at 2310), “[t]he hydraulic pressure inherent within 
each of the separate Branches to exceed the outer 
limits of its power, even to accomplish desirable 
objectives, must be resisted.”  Chadha, 462 U.S. at 951. 

The Supreme Court in MWAA held that the Board 
of Review created in 1986 violated these principles.  
The question here is whether the new Board of Review 
is sufficiently different from the one invalidated in 
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MWAA to warrant a different outcome.  Because 
Congress’ intrusion into the province of the Executive 
Branch to execute and administer the laws still far 
exceeds that which could be considered “de minimis” 
(Commodity Futures Trading Comm’n v. Schor, 478 
U.S. 833,857 (1986)), the 1991 Amendments are also 
invalid. 

If the Board of Review’s power is executive in 
nature, a clear violation of the separated powers 
principle appears since agents of Congress may not 
exercise executive power.  MWAA, 111 S. Ct. at 2312; 
Springer v. Philippine Islands, 277 U.S. 189 (1928).  As 
the Supreme Court made clear in Bowsher, “once 
Congress makes its choice in enacting legislation, its 
participation ends.  Congress can thereafter control the 
execution of its enactment only indirectly - by passing 
new legislation.”  478 U.S. at 733-34.  By delegating 
authority to an agent of its creation and over which it 
exercises considerable control, Congress’ requirement 
of the Board of Review, as presently constituted, 
violates separation of powers principles.  See Bowsher, 
478 U.S. at 726 (“To permit an officer controlled by 
Congress to execute the laws would be, in essence, to 
permit a Congressional veto.”). 

The Airports Authority relies upon Ameron v. U.S. 
Army Corps of Engineers, 809 F.2d 979 (3d Cir. 1986), 
cert. granted, 485 U.S. 958 (1988), cert. dism’d on 
motion of parties, 488 U.S. 918 (1988), and Lear 
Siegler, Inc. v. Lehman, 842 F.2d 1102 (9th Cir. 1988), 
rev’d in banc on other grounds, 993 F.2d 205 (9th Cir. 
1989), for the proposition that an agent of Congress 
exercises sufficient Executive Branch power to violate 
separation of powers principles only if the agent 
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“controls” or retains “ultimate authority” over persons 
outside the Legislative Branch. 

The statute at issue in Ameron and Lear Siegler 
was the Competition in Contracting Act (hereafter “the 
CICA”) (31 U.S.C. §§ 3551-56).  Under that statute, 
disappointed bidders for federal contracts may protest 
alleged violations of procurement law or regulations to 
the Comptroller General, an agent of Congress.  A 
contract that is subject to protest may not be awarded, 
or its performance must be stopped, during the 
pendency of the protest, unless the agency makes a 
finding of urgent and compelling circumstances. 

The Comptroller General had 90 days to 
investigate the protest and to issue a non-binding 
recommendation to the agency, unless he determined 
that more time was needed.  The Comptroller General 
also had authority to shorten the 90 day stay period, or 
to dismiss the protest entirely. 

This case is different from those involving the 
CICA, and the control exercised here by the 
Congressional agent is greater.  In this instance, as in 
the CICA, there is an automatic stay over whose length 
an agent of Congress has control; the Board of Review 
can decide before the end of its 30-day review period 
that it will not make a recommendation.  Unlike under 
the CICA, however, pursuant to the 1991 Amendments 
a second stay is imposed if the Board of Review makes 
a negative recommendation; even a negative ruling by 
the Comptroller General under the CICA did not 
trigger a second delay for the proposed action. 

Moreover, as both the Third and Ninth Circuits 
noted in their rulings on CICA, under that statute, the 
agency could, if necessary, override the stay imposed.  
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See Ameron, 809 F.2d at 997; Lear Siegler, 842 F.2d at 
1112.  We are aware of no such power for the Airports 
Authority to override the Board of Review even when 
important matters are at hand.  This factor is 
significant given that the length of the delay here can 
cause grave disruption in Airports Authority operations 
if, for example, a budget is not approved by the Board 
of Review. 

Accordingly, the district court correctly concluded 
that, even under the tests established by the Third and 
Ninth Circuits governing the CICA litigation, the 1991 
Amendments cannot stand.  App. 128-29. 

In any event, neither this Court, nor the Supreme 
Court has adopted this illusive distinction between 
“control” and “affect” that the Third and Ninth Circuits 
adopted in Ameron and Lear Siegler.  To the contrary, 
once this Court found and the Supreme Court assumed 
that the Board of Review exercised executive power, 
they both determined that such exercise would be 
unconstitutional; there was no examination of whether 
or not the Board “controlled” or “affected” the Airports 
Authority or the actions it proposed. 

Furthermore, Ameron and Lear Siegler have 
dubious precedential value.  The Supreme Court 
accepted our application for certiorari in Ameron even 
though there was no split in the circuits.  Certiorari 
was dismissed only after Congress amended the statute 
amid concern that the provision at issue in those cases 
was, in fact, unconstitutional.10  As Senator Cohen, who 
introduced the amendment to the CICA, explained: 
                                                 

10 Pub. L. No. 100-463, Title VIII, § 8139 (Oct. 1, 1988) 
eliminated the Comptroller General’s authority to lengthen the 
automatic stay period. 
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Since it has been argued by the 
Department of Justice that this extension 
places a legal cloud over the 
constitutionality of the bid protest process 
itself, it is appropriate to delete this 
extraneous extension provision from the 
law. 
. . . I believe that the amendment will go 
far in ameliorating constitutional concerns 
regarding the authority of the Comptroller 
General in the bid protest process. 

134 Cong. Rec. 21820 (1988) (Remarks of Sen. Cohen). 
Non-Voting Membership Interference 

Finally, this Court’s recent ruling in NRA Political 
Victory Fund, 6 F.3d at 826-27, casts grave doubt on 
the provisions in the statutory scheme providing that 
the Board of Review may request the Airports 
Authority to consider and vote, or to report, on any 
matter as promptly as possible, and to “participate as 
nonvoting members in meetings of the board of the 
Airports Authority.”  49 U.S.C. App. § 2456(f)(6) and 
(7). 

In NRA Political Victory Fund, relying heavily 
upon the Supreme Court’s ruling in MWAA, this Court 
struck down provisions that allow agents of Congress to 
be ex officio non-voting members of the Federal 
Election Commission.  Despite the fact that the 
congressional agents did not have the ability to vote, 
the Court held that Congress may not, consistent with 
the doctrine of separation of powers, “place its agents 
‘beyond the legislative sphere’ by naming them to 
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membership on an entity with executive powers.”  6 
F.3d at 827. 

The same is true here too.  The Airports Authority 
Board of Directors plainly carries out an executive 
function.  The statutory scheme here allows Congress 
to place its agents -- the Board of Review members -- 
outside the legislative sphere by allowing them to 
participate in the Board of Directors activities. 

In NRA Political Victory Fund, this Court held that 
the ex officio membership of the Congressional agents 
was severable from the other provisions of the statute, 
and allowed the FEC to continue functioning without 
the unconstitutional members.  Id. at 827-28.  Such a 
step, however, is not possible with respect to the Board 
of Review.  As explained earlier, the statute here 
provides that, if the Board of Review is struck down, 
the Airports Authority has no power to perform any of 
the actions that must first be cleared with the Board.  
49 U.S.C. App. §  2456(h). 

CONCLUSION 
For the foregoing reasons, the United States 

believes that the Board of Review is unconstitutional 
and should be invalidated. 
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