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(i) 

RULE 29.6 DISCLOSURE STATEMENT 

The Rule 29.6 disclosure statement included in the 

petition for a writ of certiorari remains accurate. 
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(1) 

IN THE 

Supreme Court of the United States 
_________ 

No. 14-1136 
_________ 

NESTLE PURINA PETCARE COMPANY  
and WAGGIN’ TRAIN, LLC, 

 Petitioners, 
v. 

CONNIE CURTS, et al., 

 Respondents. 
_________ 

On Petition for a Writ of Certiorari to the  

United States Court of Appeals 

for the Seventh Circuit 
_________ 

REPLY BRIEF FOR PETITIONERS 
_________ 

INTRODUCTION 

Respondent Connie Curts does not provide any 

reason for denying the petition.  She first contends 

that this case is moot, pointing to the recent settle-

ment of her dog-treat-related suit in Missouri state 

court.  This case, however, is not about her Missouri 

suit.  This case is about an injunction issued in 

federal court.  That injunction temporarily enjoins 

not just Curts’s suit, but any parallel litigation about 

the dog treats.  Thus, Waggin’ Train has an ongoing 

stake in defending that injunction, notwithstanding 

the settlement of Curts’s suit. 

Curts next contends that the Seventh Circuit’s 

decision does not implicate any split of authority.  
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The Seventh Circuit, however, ruled that district 

courts may never enjoin parallel state litigation 

pending final approval of a comprehensive settle-

ment of a complex case.  That per se rule conflicts 

with the decisions of six other circuits, which have 

approved injunctions like the one here.  Moreover, in 

the aftermath of the decision below, litigants in the 

Seventh Circuit are unlikely to request—and district 

courts are even less likely to grant—injunctions of 

this sort.  Because the chances are slim that the 

question presented will arise again in the Seventh 

Circuit, there is no reason to believe that this circuit 

split will go away on its own. 

Finally, Curts contends that the decision below is 

correct.  But tellingly, even she does not defend the 

Seventh Circuit’s reasoning.  Because the Seventh 

Circuit erred in deciding a frequently recurring issue 

on which the circuits are sharply divided, certiorari 

should be granted. 

ARGUMENT 

I. THERE IS A LIVE CONTROVERSY OVER 

THE DISTRICT COURT’S INJUNCTION 

1.  Curts and Waggin’ Train recently settled their 

dog-treat-related dispute in Missouri state court.  

According to Curts (at 6), that settlement moots any 

controversy over the injunction issued in this federal 

suit.  She is wrong. 

The scope of the District Court’s injunction extends 

beyond any particular suit.  As the Seventh Circuit 

acknowledged, the District Court’s injunction “en-

joins all class members from prosecuting litigation 

about the dog treats in any other forum.”  Pet. App. 

2a (emphases added); see also id. at 23a-24a.  Thus, 

contrary to Curts’s suggestion (at 4), the District 
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Court’s injunction is not “targeted at” her Missouri 

suit.  Hers is just “[o]ne case affected by this injunc-

tion.”  Pet. App. 2a (emphasis added). 

Accordingly, Waggin’ Train still has a personal 

stake in this Court’s review.  See Camreta v. Greene, 

131 S. Ct. 2020, 2028 (2011).  The Seventh Circuit 

reversed the District Court’s injunction in its entire-

ty, not merely as applied to Curts.  Pet. App. 10a.  As 

a result, each class member is once again “in a 

position” to file her own suit about the dog treats, 

thereby “frustrat[ing] the implementation” of the 

comprehensive settlement preliminarily approved by 

the District Court.  United States v. N.Y. Tel. Co., 

434 U.S. 159, 174 (1977).  Because Waggin’ Train has 

a stake in that settlement, it has a stake in the 

injunction protecting it.  And because the Seventh 

Circuit reversed that injunction, Waggin’ Train has a 

stake in this Court’s reversing the Seventh Circuit. 

Indeed, Waggin’ Train’s stake in this Court is no 

different from the petitioners’ in Electrical Fittings 

Corp. v. Thomas & Betts Co., 307 U.S. 241 (1939).  

The petitioners in that case were sued for allegedly 

infringing a patent.  Id. at 241.  The district court 

held that the patent was valid, but that the petition-

ers had not infringed it.  Id. at 241-242.  The peti-

tioners sought to appeal the judgment of patent 

validity, “assert[ing] a concern that their success in 

some unspecified future litigation would be impaired 

by stare decisis or collateral-estoppel application of 

the District Court’s ruling.”  Deposit Guar. Nat’l 

Bank v. Roper, 445 U.S. 326, 337 (1980).  This Court 

held that “[t]his concern supplied the personal stake 

in the appeal required by Art. III.”  Id.; see also Elec. 

Fittings, 307 U.S. at 242.  Accordingly, “the case was 
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still live and dismissal was not required.”  Deposit 

Guar., 445 U.S. at 335. 

So too here.  Like the ruling on appeal in Electrical 

Fittings, the Seventh Circuit’s decision in this case 

would have an effect on “future litigation,” id. at 337; 

if allowed to stand, that decision would permit other 

class members to bring other dog-treat-related suits 

in other courts.  And like the petitioners in Electrical 

Fittings, Waggin’ Train is “concern[ed]” about the 

harm from such other suits; that concern is enough 

to “suppl[y] the personal stake in the appeal required 

by Art. III,” even if the suits themselves remain 

“unspecified.”  Id.1 

Curts stresses (at 6-7) that Waggin’ Train voluntar-

ily settled her Missouri suit.  But that makes no 

difference to the mootness inquiry here.  After the 

Seventh Circuit reversed the District Court’s injunc-

tion, Curts was free to proceed with her Missouri 

suit.  Other class members were free to pursue their 

own suits as well.  Waggin’ Train has an interest in 

halting those other suits, no matter the fate of 

Curts’s.  It is therefore irrelevant whether Curts’s 

Missouri suit ended in settlement or proceeded to 

                                                   
1  Curts notes (at 6 n.2) that the Anti-Injunction Act bars only 

pending (as opposed to potential) state suits.  The Seventh 

Circuit, however, reversed the District Court’s injunction as a 

whole, with respect to potential and pending state suits alike.  

Pet. App. 10a.  And indeed, the Seventh Circuit’s reasoning as 

to why the injunction was not “necessary in aid of [the District 

Court’s] jurisdiction,” 28 U.S.C. § 2283, means that the District 

Court had no authority under the similarly worded All Writs 

Act to issue the injunction in the first place—including against 

potential state suits.  Curts is therefore wrong to focus only on 

the Anti-Injunction Act.  The question presented encompasses 

both Acts.  Pet. i. 
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judgment by some other means.  Either way, Waggin’ 

Train still has a personal stake in defending the 

District Court’s injunction with respect to other 

suits. 

The resolution of Curts’s Missouri suit might mean 

that Curts herself no longer has a personal stake in 

the litigation over the District Court’s injunction.  

But that, too, is of no moment.  In many cases that 

come before this Court, the respondent has little or 

no interest in defending the lower court’s judgment.  

That has not stopped this Court from deciding those 

cases anyway.  See, e.g., Pac. Bell Tel. Co. v. 

LinkLine Commc’ns, Inc., 555 U.S. 438, 446 (2009) 

(holding that the case was not moot even though the 

respondents asked the Court “to vacate the decision 

below in their favor”); District of Columbia v. Heller, 

554 U.S. 570, 677 (2008) (Stevens, J., dissenting) 

(observing that “only one side appeared and present-

ed arguments” in Marbury v. Madison, 5 U.S. (1 

Cranch) 137 (1803)); Stephen M. Shapiro et al., 

Supreme Court Practice ch. 13.14, at 760 (10th ed. 

2013) (cataloguing cases in which “the Court has 

invited [an] amicus to participate because, for some 

reason, no other counsel would have represented 

that side of the case”).  If Curts is not in a position to 

defend the judgment below, this Court can simply 

appoint an amicus to do so—as it has done on count-

less prior occasions.  See, e.g., Dorsey v. United 

States, 132 S. Ct. 2321 (2012) (amicus appointed to 

defend the judgment below following the Govern-

ment’s confession of error). 

2.  Just as settlement of the Missouri suit does not 

moot this controversy, final approval of the settle-

ment of this federal litigation does not either.  To be 

sure, the injunction at issue here is merely tempo-
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rary, lasting only until final approval of the settle-

ment.  Pet. App. 23a.  And the District Court is 

scheduled to hold a hearing regarding final approval 

on June 23, 2015—the same date this reply brief is to 

be filed.  Id. at 2a, 14a.  But even if the District 

Court gives final approval of the settlement on that 

date, this controversy would still be live.  That is 

because this case falls squarely within the exception 

to the mootness doctrine for disputes “capable of 

repetition, yet evading review.”  Spencer v. Kemna, 

523 U.S. 1, 17 (1998) (internal quotation marks 

omitted). 

To begin, “the challenged action is in its duration 

too short to be fully litigated prior to cessation or 

expiration.”  Id. (internal quotation marks and 

brackets omitted).  The question presented is wheth-

er a district court may “enjoin parallel state litiga-

tion pending final approval of a comprehensive 

settlement of a complex case.”  Pet. i.  Thus, the 

injunction implicated by this question will always be 

temporary, lasting only “pending final approval.”  

And the time between preliminary settlement ap-

proval (when the injunction is issued) and final 

settlement approval (when the injunction expires) 

will not be long; in this case, it was only eight 

months.  Pet. App. 14a, 28a.  That is barely enough 

time for interlocutory review in the court of appeals, 

even with expedited briefing and argument.  And it 

is certainly not enough time for this Court, following 

such review, to grant certiorari, hear argument, and 

render a decision.  In every realistic scenario, the 

duration of the injunction will be so short as to evade 
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this Court’s review.  See First Nat’l Bank of Bos. v. 

Bellotti, 435 U.S. 765, 774 (1978).2 

Moreover, there is a “reasonable expectation” that 

petitioners will seek the same type of injunction 

again.  Spencer, 523 U.S. at 17 (internal quotation 

marks omitted).  After all, petitioners distribute 

products across the United States.  And like most 

major American companies, they routinely face class 

actions relating to their operations.  See Pet. 13; 

Miller v. Nestle Purina PetCare Co., No. 4:13-cv-283, 

2014 WL 307271 (E.D. Mo. Jan. 28, 2014).  Accord-

ingly, there is a reasonable likelihood that petition-

ers will once again find themselves defending a class 

action in federal court.  And when they do, they may 

seek a settlement, together with an injunction stay-

ing any parallel state litigation until that settlement 

is finally approved.  See Brock v. Roadway Express, 

Inc., 481 U.S. 252, 258 (1987) (plurality opinion). 

In short, this case is the quintessential example of 

a dispute “capable of repetition, yet evading review.”  

Because there is a live controversy over the District 

Court’s injunction, this case is not moot. 

                                                   
2  Curts suggests (at 8 n.3) that this problem is solved by the 

fact that a party could obtain a permanent injunction following 

final settlement approval.  But the propriety of an injunction 

following final settlement approval presents a different legal 

question altogether, as Curts herself concedes.  See Br. in 

Opp. 8 n.3 (acknowledging that such an injunction would be 

permissible under the Anti-Injunction Act’s relitigation excep-

tion).  And the fact that a party could obtain such an injunction 

does nothing to address threats to the settlement that may 

arise prior to final approval—which the temporary injunction in 

this case were meant to address. 
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3.  In any event, concerns about mootness are no 

reason to deny certiorari.  To the extent this Court 

has any doubt that there is a live controversy, it 

should not deny review altogether; it should instead 

grant the petition and add a question regarding 

mootness.  That would allow this Court to consider 

the issue with the benefit of full-dress briefing and 

argument.  See, e.g., eBay Inc. v. MercExchange, 

L.L.C., 546 U.S. 1029, 1029 (2005). 

II. THE DECISION BELOW CREATES A REAL 
CIRCUIT SPLIT 

1.  Curts next contends (at 10) that the Seventh 

Circuit’s decision does not implicate any split of 

authority.  According to Curts (at 10-11), the Seventh 

Circuit’s decision rested on the District Court’s 

failure to give any reasons for issuing the injunc-

tion—not on any square legal rule about the Anti-

Injunction Act. 

As the Seventh Circuit acknowledged, the District 

Court’s failure to give any reasons would have justi-

fied, at most, vacatur of the injunction and a remand 

to allow the District Court to give a more adequate 

explanation.  Pet. App. 4a.  Instead of vacating and 

remanding, however, the Seventh Circuit reversed 

outright.  Id.  And it made that decision because, in 

its view, there were no reasons the District Court 

could have given on remand to justify the injunction.  

Id. at 4a-5a.  The Seventh Circuit held (1) that “[a] 

need to adjudicate a suit on the merits after settle-

ment negotiations fail does not undermine the na-

ture or extent of a court’s jurisdiction”; and (2) that 

preserving a particular settlement is not “necessary” 

to protect federal jurisdiction.  Id. at 5a, 8a-9a.  

Together, those holdings establish a square legal rule 
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that a district court’s injunction to enjoin parallel 

state litigation pending final approval of a compre-

hensive settlement of a complex case can never be 

appropriate under the All Writs Act or the Anti-

Injunction Act.  It was that categorical rule—and not 

the supposed inadequacy of the District Court’s 

reasons—that led the Seventh Circuit to reverse. 

Curts nevertheless insists (at 12) that the Seventh 

Circuit did not adopt a per se rule, because the 

Seventh Circuit said it could “imagine extreme 

situations” in which an injunction against state-court 

proceedings would be appropriate to protect “a 

federal court’s adjudicatory power over in personam 

actions.”  Pet. App. 7a.  The Seventh Circuit, howev-

er, identified only two such situations, and neither 

one has anything to do with this case.  Id. at 7a-8a.  

Whatever the Seventh Circuit thinks of injunctions 

in those other situations, it does not think an injunc-

tion could ever be appropriate for the purpose of 

enjoining parallel state litigation pending final 

approval of a comprehensive settlement of a complex 

case.  Thus, the Seventh Circuit’s answer to the 

question presented is a categorical no.  Curts’s 

attempts to recharacterize the Seventh Circuit’s 

decision are unavailing. 

2.  Curts’s efforts to distinguish the decisions of 

other circuits likewise fail.  She contends (at 12) that 

the Third and Fifth Circuits’ decisions are limited to 

“situations where the state court litigants have 

waged ‘preemptive strikes’ against federal actions.”  

But the reasoning of those decisions makes clear that 

those circuits would allow parallel state litigation to 

be stayed virtually any time a federal court has 

preliminarily approved the comprehensive settle-

ment of a complex case.  See In re Diet Drugs, 282 
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F.3d 220, 236 (3d Cir. 2002) (“In complex cases 

where certification or settlement has received condi-

tional approval, or perhaps even where settlement is 

pending, the challenges facing the overseeing court 

are such that it is likely that almost any parallel 

litigation in other fora presents a genuine threat to 

the jurisdiction of the federal court.”); In re Corru-

gated Container Antitrust Litig., 659 F.2d 1332, 1334 

(5th Cir. Unit A 1981) (agreeing that “the actions of 

the appellants in pursuing substantially similar 

state law claims in the South Carolina court would 

be a challenge to [the district court’s] jurisdiction”).  

If this case had arisen in the Third or Fifth Circuits, 

the District Court’s injunction would have been 

upheld. 

Curts also cannot distinguish the decisions of the 

First, Second, Eighth, and Ninth Circuits.  She 

contends (at 13) that the Ninth Circuit discussed the 

Anti-Injunction Act “only in passing,” but that dis-

cussion was still a holding.  See Hanlon v. Chrysler 

Corp., 150 F.3d 1011, 1025 (9th Cir. 1998).  She 

contends (at 13) that the First Circuit discussed the 

Act only “in dicta,” but that discussion formed part of 

the First Circuit’s instructions to the district court.  

See James v. Bellotti, 733 F.2d 989, 993 (1st Cir. 

1984).  And she contends (at 13) that the Anti-

Injunction Act was not “at issue” in the decisions of 

the Second and Eighth Circuits, but that is beside 

the point: Both circuits upheld injunctions like the 

one here as “necessary” under the All Writs Act.  In 

re Baldwin-United Corp., 770 F.2d 328, 335, 338 (2d 

Cir. 1985); Liles v. Del Campo, 350 F.3d 742, 746 

(8th Cir. 2003).  And because the two Acts share the 

same language, see Pet. 9, the result would have 

been the same under the Anti-Injunction Act.  The 
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decision below and the question presented necessari-

ly implicate both Acts.  See supra note 1. 

Finally, Curts recommends “further percolation” to 

allow the circuits to account for this Court’s “remind-

er” in Smith v. Bayer Corp., 131 S. Ct. 2368 (2011), 

that “doubts must be resolved in favor of allowing 

state courts to proceed with litigation pending there.”  

Br. in Opp. 15 (internal quotation marks omitted).  

But that “reminder” in Smith consisted of nothing 

more than a quotation from Atlantic Coast Line R.R. 

v. Brotherhood of Locomotive Engineers, 398 U.S. 281 

(1970)—a case decided over four decades ago.  See 

Smith, 131 S. Ct at 2375 (quoting Atl. Coast, 398 

U.S. at 297).  Given that Atlantic Coast predated all 

of the circuit decisions above, there is no reason to 

await further percolation.  The question presented is 

ripe for this Court’s review now.    

III. THE DECISION BELOW IS WRONG 

When it comes to the merits of the question pre-

sented, Curts does not even attempt to defend the 

Seventh Circuit’s reasoning.  Instead, Curts contends 

(at 18) that the Anti-Injunction Act’s “necessary in 

aid of jurisdiction” exception should be “strictly 

construed” to apply “exclusively to in rem actions.”  

The Seventh Circuit rejected that contention.  See 

Pet. App. 7a (acknowledging “extreme situations in 

which a state could imperil a federal court’s adjudi-

catory power over in personam actions”).  And for 

good reason: There is no reason to think that Con-

gress intended the exception’s “admittedly broad” 

language to apply only to such a narrow set of cases.  

Atl. Coast, 398 U.S. at 295.   

In any event, the fact that the exception has histor-

ically covered in rem actions only supports the Dis-
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trict Court’s injunction.  As explained in the petition, 

this case had turned into the virtual equivalent of an 

in rem action by the time the District Court issued 

its injunction.  See Pet. 20-21.  Curts maintains (at 

20-21) that the injunction was improper anyway 

because the Missouri state court acquired jurisdic-

tion over a portion of the res first.  But even assum-

ing that this issue of timing is relevant at all, it was 

actually the District Court that acquired jurisdiction 

over the res first, when it preliminary approved the 

parties’ comprehensive settlement.  The District 

Court did not abuse its discretion in concluding, at 

that point in the case, that a temporary stay of state-

court proceedings was necessary in aid of its jurisdic-

tion.  
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CONCLUSION 

The petition should be granted. 
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