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REPLY BRIEF FOR PETITIONER 

The State acknowledges that courts are split over 
whether police officers conduct a search when they 
trespass in secure apartment buildings to perform 
dog sniffs at the doors of individual residences.  This 
conflict is the product of a doctrinal gap that this 
Court has never had the opportunity to address, 
involving whether the Fourth Amendment 
protections that homeowners enjoy also apply to 
those who live in multi-family dwellings.  The State 
does not dispute that this case would be an excellent 
vehicle for resolving that uncertainty.  

The State nevertheless urges this Court to deny 
certiorari on the ground that the conflict is 
simultaneously too old and too new.  The State also 
suggests that the question presented lacks practical 
importance and that the North Dakota Supreme 
Court’s holding is correct. 

None of these arguments withstands scrutiny.  
The question how the Fourth Amendment applies to 
common areas of secure apartment buildings is ripe 
for consideration.  It also affects tens of millions of 
Americans.  The federal government and defense 
lawyers alike thus have recognized that the question 
is one “of tremendous doctrinal and practical 
importance.”  NAPD & NACDL Br. 2 (emphasis 
added); see also U.S. Pet. for Reh’g En Banc 2, United 
States v. Heath, 259 F.3d 522 (6th Cir. 2001) (No. 99-
6550) (calling the issue one of “exceptional 
importance”).  And the North Dakota Supreme 
Court’s holding that police do not conduct a search 
when they trespass in such spaces contravenes both 
property-law norms and reasonable expectations of 
privacy. 



2 

1. The petition explained that courts are 
intractably divided over whether police officers 
conduct a search when they trespass in secure 
apartment buildings to conduct dog sniffs.  Pet. 19-
21.  None of the State’s attempts to undermine the 
vitality of the conflict succeeds. 

a. The Sixth Circuit held in United States v. 
Carriger, 541 F.2d 545 (6th Cir. 1976), that police 
officers conduct a search whenever they trespass in 
the hallways of locked apartment buildings.  The 
State notes that this holding predates certain Fourth 
Amendment cases decided between 1978 and 1987.  
BIO 6-7.  But the Sixth Circuit has reaffirmed 
Carriger several times since then, including in 2001, 
2006, and 2012.  See Pet. 13 (discussing these 
decisions).  That leaves the State to suggest that 
“[t]he Sixth Circuit may well reconsider the issue in a 
future case [if] en banc review is sought.”  BIO 7.  But 
the government has already asked the Sixth Circuit 
to take this step, and the court rejected that request 
without any judge voting in favor of it.  See Order 
Den. Pet. for Reh’g En Banc, United States v. Heath, 
259 F.3d 522 (6th Cir. 2001) (No. 99-6550), cited in 
Pet. 20.  There is no reason to think any new request 
would generate a different outcome. 

b. Contrary to the State’s suggestions, petitioner 
also would have prevailed in the Second Circuit and 
the Nebraska Supreme Court, both of which hold that 
using a drug-sniffing dog under these circumstances 
violates the Fourth Amendment. 

The State concedes that United States v. 
Thomas, 757 F.2d 1359 (2d Cir. 1985), “remains 
circuit precedent in the Second Circuit and therefore 
must be followed by panels of the court.”  BIO 10; see 
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also Pet. 14 (citing recent district court cases 
confirming that Thomas continues to control).  The 
State suggests, however, that “the Second Circuit 
may well revisit the issue en banc in a future case.”  
BIO 10.  Yet for the issue to arise again, law 
enforcement agents within the Second Circuit would 
have to flout circuit precedent.  And even if they did, 
the Second Circuit would have no cause to reconsider 
its longstanding precedent.  Thomas reasoned that 
dog sniffs at apartment doors constitute searches 
because they allow officers to “obtain information 
about what is inside a dwelling that they could not 
derive from the use of their own senses.”  757 F.2d at 
1367.  That is exactly the reasoning that several 
Justices in Florida v. Jardines, 133 S. Ct. 1409 
(2013), recently found not only permissible, but 
correct.  See id. at 1418-19 (Kagan, J., concurring). 

The Nebraska Supreme Court likewise has held 
that dog sniffs at apartment doors trigger the Fourth 
Amendment because they enable officers to “obtain 
information regarding the contents of a place that 
has traditionally been accorded a heightened 
expectation of privacy.”  State v. Ortiz, 600 N.W.2d 
805, 820 (Neb. 1999).  The State protests that this 
analysis “mistaken[ly]” assumed that dog sniffs must 
be supported by reasonable suspicion.  BIO 10.  But 
mistaken or not, the Nebraska Supreme Court 
squarely held that dog sniffs under these 
circumstances constitute “intrusion[s] . . . subject to 
the Fourth Amendment.”  Ortiz, 600 N.W.2d at 817, 
820.  It thus is indisputable that petitioner would 
have prevailed in that court. 

2. The State asserts that “[i]f appellate decisions 
are any indication, law enforcement officers rarely 
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use drug-sniffing dogs” to conduct sweeps of locked 
apartment buildings.  BIO 8 (emphasis added).  But 
as the State ought to know, appellate decisions are a 
particularly poor approximation of the frequency of 
this practice. 

Fargo police officers conduct canine sweeps of 
apartment buildings at least once a month, and 
“[t]hey checked between six and ten buildings” on the 
day they trespassed in petitioner’s dwelling, BIO 1.  
Furthermore, the National Police Canine Association 
recently explained that “[d]rug detection dogs 
perform a crucial service for law enforcement” when 
on patrol to “combat[] illegal narcotics.” Br. for Nat’l 
Police Canine Ass’n, et al. as Amici Curiae 1, Florida 
v. Jardines, 133 S. Ct. 1409 (2013) (No. 11-564); see 
also Pet. for Writ of Cert. 32, Jardines, 133 S. Ct. 
1409 (No. 11-564) (“The importance of dogs to law 
enforcement simply cannot be overstated.”). 

 In light of these statistics and pronouncements, 
it is certain practical realities – not a rarity in 
usage – that account for the intermittent nature of 
appellate case law on the question presented.  For 
starters, suspicionless searches impinge mostly upon 
the privacy of innocent people.  This, of course, is the 
group “for whom the Fourth Amendment’s 
protections ought to be most jealously guarded.”  
Maryland v. King, 133 S. Ct. 1958, 1989 (2013) 
(Scalia, J., dissenting).  But precisely because using 
dogs to sniff at the doors of these people’s homes does 
not turn up evidence of wrongdoing, members of this 
group never become defendants in criminal cases.  
Nor can these people seek injunctive relief to protect 
themselves from future searches.  See City of Los 
Angeles v. Lyons, 461 U.S. 95 (1983). 



5 

Even when canine sweeps of apartment buildings 
generate sporadic “hits,” the odds that the 
contraband discovered will trigger (i) a criminal 
prosecution and (ii) an appealable order are, these 
days, very low.  Many arrests for drug possession 
lead to diversion or other alternative-disposition 
programs instead of criminal convictions.  And even 
as to the latter, “[n]inety-seven percent of federal 
convictions and ninety-four percent of state 
convictions are the result of guilty pleas,” Missouri v. 
Frye, 132 S. Ct. 1399, 1407 (2012), most of which 
preclude an appeal of any kind, see Nancy J. King & 
Michael E. O’Neill, Appeal Waivers and the Future of 
Sentencing Policy, 55 Duke L.J. 209, 231-32 (2005). 

In short, that the legality of the police practice 
here so often evades appellate scrutiny is all the more 
reason to grant certiorari in this case, not to deny it. 

3. Given the need to resolve the conflict over the 
question presented, the State’s argument on the 
merits provides no reason to deny review.  At any 
rate, the State’s argument falls flat. 

a. Property rights.  The State does not contest 
that officers commit a trespass when they 
surreptitiously enter the secure common areas of an 
apartment building.  See Pet. App. 10a; see also Pet. 
27.  Citing Rakas v. Illinois, 439 U.S. 128 (1978), 
however, the State tries to push aside this fact on the 
ground that petitioner himself had “no property or 
possessory interest in the common hallway.”  BIO 12-
13.  But even under Rakas, “arcane distinctions 
developed in property and tort law between guests, 
licensees, invitees, and the like, ought not to control.”  
439 U.S. at 143.  What matters under the property-
rights approach to the Fourth Amendment is whether 
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the police invade space that is part of the defendant’s 
“dwelling” or “residence.”  Minnesota v. Carter, 525 
U.S. 83, 95-96 (1998) (Scalia, J., concurring).  
Hallways in a locked apartment building in which a 
person lives satisfy that test. 

At the very least, “background social norms” that 
inform the property-rights approach to the Fourth 
Amendment, Jardines, 133 S. Ct. at 1416, dictate 
that bringing a drug-sniffing dog into such a hallway 
and right up to an apartment dweller’s door 
constitutes a search.  The State resists this reasoning 
on the ground that apartment hallways do not 
contain “curtilage.”  BIO 13.  But as the State itself is 
forced to concede, see id. 14, two of the four factors 
for identifying curtilage – close proximity to the home 
and enclosed location, see United States v. Dunn, 480 
U.S. 294, 301 (1987) – are present here.  So are the 
other two.  The space immediately outside of an 
apartment doorway is often used to store items 
associated with “domestic life,” id. at 302-03 (factor 
three).  And the locked outer doors “protect the area 
from observation by people passing by,” id. at 301 
(factor four). 

At any rate, the Dunn factors are not meant to be 
“mechanically applied.”  Dunn, 480 U.S. at 301.  
Instead, they are simply a means of identifying areas 
that are “so intimately tied to the home itself that 
[they] should be placed under the home’s ‘umbrella’ of 
Fourth Amendment protection,” id. – areas, in other 
words, where official intrusion with impunity would 
diminish privacy in the home itself, see Jardines, 133 
S. Ct. at 1414.  And whether a secure apartment 
building is on Park Avenue or on a suburban block of 
a modest Midwestern town, there can be little doubt 
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that if police officers could trespass and “trawl for 
evidence with impunity” in the common hallways and 
at individual doorsteps of such a building, “the right 
to retreat would be significantly diminished.”  Id.; see 
also Pet. 29-30.1 

b. Reasonable expectation of privacy.  The North 
Dakota Supreme Court reasoned that apartment 
dwellers lack a reasonable expectation of privacy in 
secure hallways because locks on the outer doors are 
designed “to provide security . . . rather than to 
provide than privacy,” Pet. App. 9a-10a.  The State 
does not defend this reasoning, and for good reason: 
the reasoning flouts this Court’s jurisprudence.  See 
Pet. 28-29; NAPD & NACDL Br. 10-12. 

Instead, the State harps on the fact that 
residents in secure apartment buildings may not 
exclude other tenants or their invitees from common 
areas.  BIO 16-18.  This argument fails to come to 
grips with the difference between invitees and 
trespassers.  While residents in locked apartment 

                                            
1 Lest there be any doubt, Dunn also noted that “[t]he 

curtilage concept originated at common law” to define the areas 
entitled to “the same protection under the law of burglary as 
was afforded the house itself.”   480 U.S. at 300.  And 
“a common area or hallway in an apartment building that 
is collectively secured from the general public is part of 
a dwelling house for purposes of [burglary law].”  12A C.J.S. 
Burglary § 44 (2015); see also People v. Torres, 556 N.Y.S.2d 
920 (App. Div. 1990) (holding that “dwelling” in statute 
codifying common law includes locked common 
hallways); Commonwealth v. Goldoff, 510 N.E.2d 277, 280-81 
(Mass. App. Ct. 1987) (same); Model Penal Code § 221.1 & cmt. 
3(b) (1980) (same). 
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buildings accept that other tenants and their guests 
will have access to common areas, residents maintain 
“a personal and constitutionally protected interest in 
the integrity and security of the entire building 
against unlawful breaking and entry.”  McDonald v. 
United States, 335 U.S. 451, 458 (1948) (Jackson, J., 
concurring).  This trust of insiders and distrust of 
uninvited outsiders is, in fact, the defining 
characteristic of secure multi-family dwellings.  
NAPD & NACDL Br. 8-10. 

It is all the more reasonable for apartment 
dwellers to expect that intruders will not use dogs to 
investigate the insides of their apartments.  The 
State defends this extra invasion on the ground that 
dog sniffs “do not reveal ‘intimate details’ or even 
‘lawful activity’ of any sort.”  BIO 18 (quoting Illinois 
v. Caballes, 543 U.S. 405, 409-10 (2005)).  But to 
quote the three-Justice concurrence in Jardines: 
“Caballes concerned a drug-detection dog’s sniff of an 
automobile during a traffic stop . . . . And we have 
held, over and over again, that people’s expectations 
of privacy are much lower in their cars than in their 
homes.”  133 S. Ct. at 1419 n.1 (Kagan, J., 
concurring) (citation omitted).  The State ignores this 
reality, and it is decisive here. 

If anything, the breach of privacy here is more 
severe than in Jardines.  In the case of a stand-alone 
home, members of the public typically have 
unimpeded access to the front door, along with an 
“implicit license . . . to approach the home by the 
front path, knock promptly, [and] wait briefly to be 
received.”  Jardines, 133 S. Ct. at 1415; see also id. at 
1420 (Alito, J., dissenting) (relying on fact that “[t]he 
law of trespass generally gives members of the public 
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a license to use a walkway to approach the front door 
of a house and to remain there for a brief time”).  Not 
so with respect to a secure apartment building.  The 
very point of locking the outer doors is to keep 
uninvited visitors away not only from the apartments 
themselves but also from the internal common areas 
adjacent to the individual residences.  The North 
Dakota Supreme Court’s failure to appreciate this 
reality renders its holding all the more troubling – 
and all the more deserving of this Court’s review. 

CONCLUSION 

For the foregoing reasons, the petition for a writ 
of certiorari should be granted.   
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