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MEMORANDUM OF RESPONDENTS IN OPPOSITION TO
APPLICATION FOR STAY
To the Honorable Antonin Scalia, Associate Justice of the Supreme Court of
the United States and Circuit Justice for the Fifth Circuit Court of Appeals:
Respondents respectfully submit this memorandum in opposition to the
application for a stay submitted by Philip Morris USA, Inc., et al.
INTRODUCTION
This case was filed in May 1996. As the Court of Appeals recognized,
members of the class are aging and dying at a significant rate. Scott v. Am. Tobacco
Co., Inc., 36 So. 3d 1046, 1055, 1059 (La. Ct. App. 4th Cir. 2010). Additional delay of
the smoking cessation remedy here cannot be justified. Trial took place in two
phases over nine months between June 18, 2001 and May 21, 2004. Petitioner
tobacco companies sought and received months and months of voir dire, made
hundreds of motions, took thousands of pages of deposition testimony, introduced
expert testimony and thousands of documents, filed more than 50 writs and
appeals, 1 cross-examined plaintiffs’ witnesses, and received multiple court-ordered
reductions in the eligible class and in the monetary assessment made by the jury.
Nonetheless, Petitioners seek to stay the relief ordered in this case, a stay denied by
the Louisiana Supreme Court after it had previously denied further review.
Despite the solicitous treatment of Petitioners by the Louisiana courts,
indulging Petitioners’ claims, arguments, and trial tactics, as well as providing an
1 Prior to this application, Petitioners had filed 31 writ applications and four appeals to the
Louisiana Court of Appeals, 22 writ applications to the Louisiana Supreme Court, and one prior
petition for certiorari to the Supreme Court of the United States.
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unheard-of number of discretionary reviews, and providing substantial relief
throughout that process, Petitioners still claim that the Louisiana courts, from trial
court to the state supreme court, did not allow them to present their full defense
and denied them due process. They charge the Louisiana judicial system with the
“wholesale abandonment of the rule of law” and assert that the “entire litigation has
proceeded in a decidedly Alice-in-Wonderland fashion.” Pet. 39, 3. Comparing the
record in the case with Petitioners’ fractured version of it, however, makes one
wonder who has indeed ingested the hallucinogenic mushroom from that story.
In fact, in reviewing Petitioners’ due-process claim, the Louisiana courts have
emphatically disagreed that there was any denial of due process. The length of time
this matter has been before those courts as Defendants utilized every means
available to dispute rulings and the evidence, the attentiveness that Louisiana’s
courts have shown for Petitioners’ frequent and expert use of the mechanisms for
review of nearly every one of the trial court’s actions, and the success Petitioners
enjoyed, not once but twice, in reducing the size of the class and the scope of the
remedy ordered, by itself, rebuts Petitioners’ claim that this matter was conducted
without sufficient regard to their due process rights.
It is no overstatement to suggest that this case is the most meticulously
reviewed matter in the history of Louisiana jurisprudence. Further examination of
Petitioners’ claims, in light of the extensive record in this case, provides no basis for
this Court to intervene and further delay the payment of funds for a courtadministered smoking cessation program while Petitioners seek yet another review,
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this time (a second time), from this Court. Petitioners have received more than all
the process that is due, have no proper basis to request the exercise of this Court’s
discretion, and will not suffer irreparable harm from the denial of their application
for a stay.
Though Petitioners assert that they were denied opportunities for crossexamination, the presentation of affirmative defenses, and other, unspecified
alleged due process violations, appellate review after appellate review has found
otherwise. Most recently, a unanimous five-judge appellate panel concluded that:
(i) Petitioners had a full and fair opportunity to present evidence to the jury; (ii) the
record supports payment of $241,540,488 into a court-administered smoking
cessation program; and (iii) Petitioners may, at the termination of the ten-year
program, assert a claim to any unspent or surplus funds from that program. Scott,
36 So. 3d 1046. The Louisiana Supreme Court subsequently found no reason to
disturb those conclusions. Scott v. American Tobacco Co., Inc., No. 2010-C-1361 (La.
Sept. 3, 2010) (Pet. App. D.) Petitioners’ application for a stay, which bears a heavy
burden to overcome a presumption that the state courts have ruled properly and
that a stay is necessary, provides no further basis to intervene, especially because
the court below ordered Petitioner to deposit the money for the court-administered
program “on the date of the finality of this judgment.” Scott, 36 So. 3d at 1059.
COUNTERSTATEMENT OF THE CASE
In May 1996, Plaintiffs filed a class-action complaint against the major
cigarette companies and their trade association, the Tobacco Institute. The action
initially sought, among other things, compensatory damages arising from nicotine
3

dependence and/or addiction, claims analogous to Rule 23(b)(3) claims for damages.
Certification on that basis was denied. Instead, the trial court certified a more
limited claim for the establishment of a medical monitoring and/or cessation fund
on behalf of all Louisiana residents who are or were smokers of cigarettes
manufactured by defendants on or before May 24, 1996, and who desire to
participate in such assistance programs. Individual compensatory damage claims
were reserved but never reached.
In the appeal of the class certification decision, the Court of Appeals
approved class-wide adjudication of the right to a class-wide remedy (i.e. the
medical monitoring and/or cessation program), and the Louisiana Supreme Court
denied further review. Scott v. American Tobacco Co., Inc., 725 So. 2d 10 (La. Ct.
App. 4th Cir. 1998), writ denied, 731 So. 2d 189 (La. 1999). That issue was
adjudicated again in light of new precedents and decided the same way by the trial
court in 2000, with the appellate courts denying further review. Scott v. American
Tobacco Co., Inc., 792 So. 2d 740 (La. 2001).
Opposing motions on the issues to be tried and how the trial would be
conducted were resolved by the Louisiana Supreme Court, which ruled that the trial
court should conduct a Phase I trial limited to issues of defendants’ liability and
then to formulate a plan for subsequent phases based on the jury’s findings. Scott v.
American Tobacco Co., Inc., 830 So. 2d 294, 295 (La. 2002). The court further held
that the lower courts’ rulings related to a determination of comparative fault were

4

“premature” and unnecessary, at least prior to any determination of liability. Id. at
297.
At the Phase I trial, both parties introduced extensive evidence, including
expert testimony. Defendants’ evidence included exactly what they claim they were
prevented from introducing: substantial “individualized” evidence about the nature,
extent, and personal smoking history of the class representatives, Deania Jackson
and Gloria Scott. See pp. 19-20 infra.
Defendants hinged their defense against liability on a claim that the dangers
of smoking was within the common knowledge of the plaintiffs and the public-atlarge so that no one could have detrimentally relied on their misrepresentations.
Defendants cross-examined nearly every witness who took the stand on that topic,
in addition to presenting substantial direct testimony. Defendants introduced
thousands of documentary exhibits and extensive expert testimony as to all
disclosures, advertising, or other communications that might have been seen by any
Louisianian on the hazards accompanying smoking and traced the public’s
knowledge of smoking’s dangers back to King James.
One of Defendants’ experts, Dr. Norrell, was a historian who testified to the
public’s longstanding awareness of smoking’s hazardous nature and introduced
newspaper and magazine articles, books, state law prohibitions, government
warnings, and quotations from historic figures in support of the Defendants’ claims
that there could never have been any detrimental reliance by anyone on the
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Defendants’ advertising and other public statements that denied any scientific basis
for claims about smokings’ deleterious effects on health.
After the lengthy trial, the Phase I jury concluded:


Defendants committed a five-decade-long fraud “directly causing injury to
the class of Louisiana smokers”; 2



Defendants addicted the population of Louisiana smokers to their product
through use of high levels of nicotine, designing it for that purpose, while
knowing that 400,000 Americans, including 7,000 Louisianians, die each
year from smoking-related causes, and doing so to facilitate the sale of
their product; 3



Defendants created a false “controversy” about the relationship of
smoking and health to keep Louisiana smokers smoking; 4



There was detrimental reliance on Defendants’ falsehoods by an “intended
and foreseeable class of Louisiana citizens”; 5 and,



Subjecting Defendants to “liability for the funding of cessation of smoking
programs [would] ameliorate the harm caused by the defendants’ actions
and their products.” 6

2 Scott v. American Tobacco Co., Inc., No. 2003-C-1872, at 3-4 (La. Ct. App. 4th Cir. Nov. 4,
2003) (Per Curiam submitted by Hon. Richard J. Ganucheau) (App. 1-18).
3

Id. at 4.

4

Id.

5

Id. at 5.

6

Id. at 4.

6

In addition, the jury found no design defect in Defendants’ products 7 and
determined that the evidence did not demonstrate a medically proven system of
medical monitoring was available to provide a useful remedy. 8
Subsequently, after extensive writ practice, a Phase II trial was conducted.
For purposes of that phase, the trial court certified the action as “one for the
establishment of a single, unitary, common, equitable, court-supervised medical
monitoring and/or cessation of smoking program fund.” 9 Writ applications on
certification to the Louisiana Court of Appeals and Supreme Court were denied. 10
The Phase II jury found that a smaller and shorter smoking cessation program than
Plaintiffs asked for should be funded as relief, reducing the request from a proposed
25-year $1.182 billion program to a 10-year, $591 million cessation fund and
adopting the approach advocated by Defendants, except for their proposed threeyear length of time. Notably, at trial, evidence about the need for the program was
essentially uncontested. No one disputed that the program “was not appropriate,
effective, or reasonably necessary in accordance with contemporary medical and
scientific principles,” and all experts, plaintiff and defense, agreed that the first four
components in the plan, those that were eventually approved, were “effective.” 11

7

Phase I Trial Special Verdict Form, at 12 (App. 30).

8

Id. at 14-15.

9

Scott, No. 2003-C-1872, at 6.

Scott v. Am. Tobacco Co., No. 2003-1872 (La. Ct. App. 4 Cir. Dec. 5, 2003), writ denied, 867
So. 2d 691 (La. 2004).
10

11

Findings of Fact and Reasons for Judgment, at 8-9 (App. 42-43).

7

The program was reduced further in size to $263.5 million and only the first four
components of the proposed 12-component program was approved. 12 .
Defendants unsuccessfully sought further review in both the Louisiana
Supreme Court and the U.S. Supreme Court. Scott v. American Tobacco Co., Inc.,
973 So. 2d 740 (La. 2008), cert. denied, 128 S. Ct. 2908 (2008). After this Court
denied certiorari, Plaintiffs filed a Motion to Execute, seeking: (i) an Order
compelling Defendants to show cause why $263,532,762, plus post-judgment
interest from June 30, 2004 until paid, had not been deposited into the Registry of
the Court; or, in the alternative, (ii) an Order compelling the parties, within seven
calendar days, to provide the Court with the revised total funding obligation based
on the exclusion of post-1988 smokers and the elimination of cessation program
categories 5-12, using the same 1995/6 CPS data and the same methodology which
had been presented to and accepted by the jury in the Phase II trial, and affirmed
on appeal.
Although Petitioners now complain that they there had been no reduction
along those lines, they refused to come forward with any affirmative evidence
regarding the number of eligible pre-1988 smokers, but rather, insisted that they
were entitled to a judgment of dismissal and/or another jury trial. The trial court
issued an Amended Judgment on July 21, 2008, in which the Court implemented
the 2007 Court of Appeal decision by: (i) eliminating components 5-12; (ii) providing
that the court-supervised smoking cessation program would be administered by a
12

2007).

See Scott v. American Tobacco Co., Inc., 949 So. 2d 1266, 1288-89 (La. Ct. App. 4th Cir.
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third-party administrator appointed by the Court, subject to the Court’s
supervision; (iii) ordering Defendants to deposit $263,532,762, together with judicial
interest from June 30, 2004 until paid, into the Registry of the Civil District Court to
be held in trust; and (iv) making it clear that, pursuant to the jury verdict, the
defendants’ product was not defective in design prior to or after September 1, 1988,
and medical monitoring is not reasonably necessary. 13
The trial court further explained:
The Court is mindful of the reduction in class size by the
court of appeal decision, however the Court is also
cognizant that the court of appeal could have ordered a
recalculation of class size, and/or quantum, and/or a new
trial on those issues, but no such orders are contained in
that court’s opinion in this matter dated February 7,
2007. . . .
Additionally the Court would favorably consider a
motion to return to defendants a portion of unused
funds at the close of each program year in the event
that monies allocated for the preceding program
year were not fully expended because of a
reduction in class size or underutilization by the
remaining plaintiffs. 14
The Court added that the court itself “will ensure that the eligibility
criteria [for the smoking cessation program] address exclusion and
funding.” 15 Defendants were granted yet another suspensive appeal. In that
appeal, Defendants limited their due process complaint to a request for a new

13

Amended Judgment (App. 69-70).

14

Reasons for Judgment (emphasis added) (App. 71-76).

15

Id.

9

jury trial 16 in which a jury could hear new facts related to the appellate
court’s reduction of the number of smokers eligible to participate in the
smoking cessation program and the potentially lower utilization rates that
might apply to the smaller class. 17 The court rejected that claim because
there is no constitutional right to a jury in civil cases in Louisiana and that
appellate review of the record provides sufficient due process protection, as
the Louisiana Constitution assigns both law and fact determination to that
court. 36 So. 3d at 1051-55 (citing La. Const. art. V, § 10(B)).
In response to Defendants’ argument that the award was excessive, the
appellate court held that, based on the record and the reduction of the size of
the class, the award had to be further reduced to $230,038,560, the stipulated
administrative fee of $11,501,928, plus accrued judicial interest, to be
deposited in the district court’s registry “on the date of the finality of this
judgment.” Id. at 1059.
The Court further held that “oversight [of the trust fund] is a fiduciary
obligation of the court” and that “after deduction for the first year’s operating
expenses of the program, the balance of the funds are to be transferred by the
court to a federally insured depository institution” to be held in an interestAs the Court of Appeals put it, Defendants’ “sole [due process] contention arises from the
denial of another jury.” 36 So. 3d at 1054.
16

17 In their application to this Court, Petitioners twice mistakenly claim that the cessation
fund was based on a 100 percent utilization rate. Pet. 19, 33-34. In fact, the original verdict was
based on utilization rates of 12 and four percent. See Findings of Facts and Reasons for the
Judgment, at 11-13 (App. 45-47). When the Court of Appeals reduced the verdict to $241.5 million to
account for post-1988 smokers, it did not adopt a new utilization rate but merely applied the same
one that was used at trial.
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bearing account. Id. Defendants, under the order, may assert claims to “any
unspent or surplus funds.” Id. at 1060. Finally, the court reduced accrued
interest by setting the proper date for calculation at July 21, 2008, rather
than the date of the trial court’s first judgment. Id. The Louisiana Supreme
Court denied further review and denied a motion for a stay. Petitioners’
application to Your Honor followed.
REASONS TO DENY THE STAY
It is axiomatic that “[d]enial of [an] in-chambers stay application[ ] is the
norm; relief is granted only in ‘extraordinary cases.’” Conkright v. Frommert, 129 S.
Ct. 1861, 1861 (2009) (Ginsburg, J., in chambers) (quoting Rostker v. Goldberg, 448
U.S. 1306, 1308 (1980) (Brennan, J., in chambers)). To justify that extraordinary
relief, an applicant has the substantial burden of demonstrating (i) “a reasonable
probability that certiorari will be granted,” (ii) “a significant possibility that the
judgment below will be reversed,” and (iii) “a likelihood of irreparable harm
(assuming the correctness of the applicant’s position) if the judgment is not stayed.”
Barnes v. E-Systems, Inc. Group Hosp. Med. & Surgical Ins. Plan, 501 U.S. 1301,
1302 (1991) (Scalia, J., in chambers). Accord, e.g., Stroup v. Willcox, 549 U.S. 1501,
1501 (2006) (Roberts, C.J., in chambers).
The burden is heightened where, as here, the applicant “seeks to have a
single Justice of this Court stay what the state-court system has concluded should
not be stayed.” Bateman v. Arizona, 429 U.S. 1302, 1302 (1976) (Rehnquist, J., in
chambers). This Court has noted that a state court’s denial of a stay, like the denial
issued here by the Louisiana Supreme Court, “weighs heavily.” Id. at 1304 (citing
11

Graves v. Barnes, 405 U.S. 1201, 1203 (1972) (Powell, J., in chambers). The “normal
presumption” against a stay “deserves even greater respect in cases where the
applicant is asking a Circuit Justice to interfere with the state judicial process.” Id.
Even if applicants can satisfy those requirements, relief is still not always available.
Rather, “in a close case it may be appropriate to ‘balance the equities’—to explore
the relative harms to applicant[s] and respondent[s], as well as the interests of the
public at large.” Conkright, 129 S. Ct. at 1862 (quoting Rostker, 448 U.S. at 1308).
Here, applicants can satisfy none of this Court’s requirements for an inchambers stay, and a balancing of the equities weighs heavily against the entry of
such relief.
I.

PETITIONERS
CANNOT
ESTABLISH
A
REASONABLE
PROBABILITY THAT CERTIORARI WILL BE GRANTED AND THE
DECISION BELOW REVERSED
Petitioners must establish that there is a “reasonable probability that four

members of the Court will consider the issue sufficiently meritorious to grant
certiorari or note probable jurisdiction.” Graves, 405 U.S. at 1203. Beyond that,
there needs to be a fair prospect that “a majority of the Court, while not deciding
the issues presented, believe that the petitioner has a substantial probability of
success.” Bush v. Gore, 531 U.S. 1046, 1046 (2000) (Scalia, J., concurring).
Petitioners cannot establish those prerequisites because their objection that
Louisiana’s courts engaged in a “wholesale abandonment of the rule of law,” Pet. 39,
essentially rests on the contention that the Louisiana courts did not correctly apply
their own law. As Justice Stevens once wrote in denying a similar stay application,
“[i]f applicants correctly described their state-law entitlement, the Supreme Court
12

of the State would have ordered the hearing they seek.” O’Connell v. Kirchner, 513
U.S. 1303, 1304 (1995) (Stevens, J., in chambers) (also noting he had “no authority
to review” a state court’s interpretation of state law).
In fact, this application for a stay amounts to a vague and ill-conceived broadbrush indictment of a supposedly lawless justice system in Louisiana, where trial
courts impel favorable results by tilting the playing field unconscionably and
overrule otherwise valid determinations by both juries and higher courts at whim,
while appellate courts acquiesce in that insubordination. Petitioners’ radically
revisionist

account

of

the

proceedings

below

and

the

Louisiana

courts’

decisionmaking and adherence to precedent provides no proper basis for this Court’s
review. In essence, Petitioners ask this Court to assert supervisory control over an
entire state court system because, in their view, those courts ignored the record,
misapplied state law, and otherwise departed from settled rules of adjudication.
See, e.g., Pet. 22 (“the Louisiana courts eviscerated a panoply of traditional
requirements for adjudication recognized by this Court.”).
To credit Petitioners’ claims, this Court must make two unprecedented,
unjustified, and improper leaps of faith: first, that this application for a stay
provides a sufficient basis for a single member of this Court to construe and apply
Louisiana law differently than that state’s courts have through more than a decade
of litigation; and second, that the results of that exercise favors reversal of the
multiple appellate reviews that Petitioners have enjoyed during the course of the
case. Neither conclusion is justified.
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It is nothing short of fantastic that Petitioners assert that they were
prohibited from presenting every possible defense. Pet. 19, 22. It is certainly true
that due process requires an “opportunity to present every available defense.”
Lindsey v. Normet, 405 U.S. 56, 66 (1972). Yet, the Lindsey Court found no dueprocess violation present in that case because the “Constitution has not federalized
the substantive law of landlord-tenant relations.” Id. at 68. Here, as well, the
Constitution has not federalized the substantive law of the state cause of action for
fraud so that the state cannot both define the cause of action and available
defenses. Nothing in the Due Process Clause forbids Louisiana from taking the
approach it does. See, e.g., TXO Production Corp. v. Alliance Resources Corp., 509
U.S. 443, 471 (1993) (Scalia, J., dissenting) (“no one would claim (or at least no one
has yet claimed) that a substantively correct determination of sufficiency of
evidence and reasonableness of compensatory damages is a federal constitutional
right.”).
Here, Petitioners mounted a wide-ranging, vigorous defense, leaving no
argument unmade, no amount of evidence unpresented, and no opportunity for
appellate review unasserted, filing more than fifty writs and four additional
appeals. The trial and remedy have received repeated appellate reviews 18 so that
this Court can rest assured that the process, procedure, and findings were
thoroughly scrubbed clean.

18 In fact, the Court of Appeals characterized its appellate review of the Phase I trial this
way: “we meticulously reviewed the jury’s findings and determinations and reached the conclusions
that some, but not all, of the jury’s findings were supportable.” 36 So. 3d at 1050.
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Traditionally, this Court’s due process decisions defer to state courts,
particularly when such extensive review is afforded. It is in the “absence of
procedures [that] would have provided protection against arbitrary and inaccurate
adjudication, [that] this Court has not hesitated to find the proceedings violative of
due process.” Honda Motor Co., Ltd. v. Oberg, 512 U.S. 415, 430 (1994). Here,
because the appeals court is the arbiter of both law and facts, that protection was
fully available and utilized.
Not only is such deference thus completely appropriate here, but Petitioners’
assertion of a failure to afford them an opportunity to raise every available defense
invites an extremely fact-intensive undertaking to determine each asserted defense,
whether it was in fact presented, and, if disallowed, whether any grounds of denial
was appropriate. Petitioners’ application merely asserts such a denial without
pointing to a single, specific affirmative defense that was disallowed. In fact, the
trial court entertained extensive evidence on a number of asserted affirmative
defenses, especially the claim that the dangers of smoking were common knowledge
so that there could be no detrimental reliance. To justify a stay, where the
application is unaccompanied by the extraordinarily complex and extensive record
of this case, is utterly inappropriate. After all, “[h]e who seeks to have a judgment
set aside because of an erroneous ruling carries the burden of showing that
prejudice resulted.” Palmer v. Hoffman, 318 U.S. 109, 116 (1943). The heavy burden
of proving prejudice has not been met by Petitioners.
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Petitioners characterize “the Louisiana courts’ embrace of aggregate liability”
as comprising a “novel theory” rejected by other courts, Pet. 23, and departing
“radically from the ‘settled course of judicial proceedings.’” Pet. 4. 19 Yet, this Court
has suggested that aggregate liability can be proper, apparently without violating
due process. See, e.g., Amchem Prods. Inc. v. Windsor, 521 U.S. 591, 598 (1997)
(suggesting Congress adopt the national aggregate liability approach to resolving
asbestos claims proposed by the Judicial Conference Ad Hoc Committee on Asbestos
Litigation in 1991).
Oddly, though suggesting that Louisiana’s approach to aggregate liability is
sui generis, Petitioners contradictorily assert that the problem is “important and
recurring.” Pet. 24. Petitioners cannot honestly claim Louisiana has taken a unique
approach so far out of the mainstream that it raises questions about the
fundamental fairness of an adjudication that allowed Petitioners to contest every
ruling, not just once but repeatedly, and that Louisiana’s approach is part of a
burgeoning trend that warrants this Court’s attention. It cannot be both. In fact,
Petitioners’ conflicting claims highlight that they are merely attempting to satisfy
this Court’s requirements for certiorari as if it were a checklist to be asserted
emptily, regardless of what the record actually reveals. Instead, a closer reading of
the

application

reveals

assertions

about

erroneous

factual

findings

and

misapplications of state law that this Court has generally regarded as not worthy of
review. See S. Ct. R. 10.
19

states.

See also Pet. 25-26, isolating Louisiana’s approach in these cases as different from all other
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Respondents understand that the gist of Petitioners’ complaint is that class
actions promote efficiency and judicial economy over certain individualized
determinations. That is certainly true by design—and no court has ever questioned
whether, as a general proposition, there is anything wrong with that. See, e.g.,
Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 809 (1985) (“Class actions also may
permit the plaintiffs to pool claims which would be uneconomical to litigate
individually.”). That some courts may go to unwarranted extremes to foster
disposition of a class action may indeed be true, yet this case hardly provides a basis
to examine that proposition, given its long tenure in the courts (14 years) and the
extreme solicitude those courts have bestowed to the Petitioners’ interest in
appellate review by entertaining more than 50 writs and appeals. Whatever the
merits of Petitioners’ complaint about some courts’ treatment of class actions, this
case is not a vehicle for review of the generalized dissatisfaction Petitioner
expresses about this mode of litigation.
Petitioners also attempt to claim an overlapping issue with the pending
Petition for Certiorari in Wal-Mart Stores, Inc. v. Dukes, No. 10-277 (filed Aug. 25,
2010), namely, that class-action procedures deprive defendants of an “opportunity to
present certain individualized defenses and to litigate all elements of the plaintiffs’
claims.” Pet. 27. The Wal-Mart petition, however, rests heavily on an asserted
recurring circuit split on whether and how Rule 23(b)(2) applies to class monetary
claims. Wal-Mart Pet. for Cert. 9. That issue is not raised in the instant case, which
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does not involve claims for individualized compensatory damages for members of its
class.
The Wal-Mart petition also includes a second question presented that asks
whether the “certification order conforms to the requirements of Title VII, the Due
Process Clause, the Seventh Amendment, the Rules Enabling Act, and Federal Rule
of Civil Procedure 23.” Id. at i. That question cannot fairly be said to be at issue in
this case, particularly as Wal-Mart’s petition makes clear that it relies upon
congressional direction in 42 U.S.C. § 2000e(5)(g)(2)(A) for its assertion that
individualized proof of discriminatory intent is required. Id. at 28. 20
The stay application here does not contest the certification order; Petitioners’
entire complaint goes to the nature of the trial. Moreover, by no stretch of the
imagination does the instant case raise issues related to Title VII, the Seventh
Amendment, the Rules Enabling Act, or federal Rule 23. The best that can be said is
that the second Wal-Mart question presented contains the words “due process” and
so does Petitioners’ application. That mere mention, along with the miniscule
discussion of due process in the Wal-Mart petition, provides an insufficient nexus to
assume that, should the Court grant the Wal-Mart petition and then reverse the
Ninth Circuit in that case, the decision is likely to provide any guidance that will
affect the disposition of this case.

20 Neither congressional nor even legislative intent, with the attendant issues of statutory
construction are implicated in the instant matter. Moreover, this case, unlike Wal-Mart, was not
decided in the specialized context of anti-discrimination law.
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Petitioners also claim a violation of their due-process right to cross-examine
the named class representatives about their individualized reliance on Petitioners’
misrepresentations and fraudulent assertions and their eligibility for the relief
sought. Yet, the courts below found no error when Petitioners’ cross-examination
was limited, rather than entirely denied, as Petitioners now assert.21 Pet. 39. In
fact, Petitioners were fully able to place that evidence about the named class
representatives’ smoking habits and history before the jury. In opening the Phase II
trial, counsel for Petitioners was able to tell the jury:
You heard in Phase I about Gloria Scott and Deania
Jackson. Those two ladies have been in this thing from
the beginning. They each took the stand and they each
told you that they have already quit smoking. Ms. Scott
told you she quit smoking in the year 2000. Ms. Jackson
told you she quit smoking in the year 2001. And the
evidence that you are going to hear in this case is likely
going to be that many of the smokers who had the desire
to participate in the program when this case began over
eight years ago have already quit smoking, and they have
done it on their own without a program. 22
Petitioners then reminded the jury of this evidence during their closing
argument:
Deania Jackson and Gloria Scott started this class action
in 1996. They have been here since the beginning. Yes,
they supposedly wanted to quit smoking and they wanted
defendants to pay for them to get some assistance. But
Not only were Defendants permitted to cross-examine the named class representatives, but
also cross-examined Plaintiffs’ experts with respect to those class representatives’ smoking history
and need for the cessation program. See Reasons for Judgment, at 24 (citing Burns Testimony (Phase
II), at 24957-58, 24988; Benowitz Testimony (Phase I), at 15365-66, 15371-72, 15375; LeBlanc
Testimony (Phase I), at 17700, 17703). The court could have also cited the following: Burns
Testimony, at 11984-85; Cummings Testimony, at 113584, 13589-90; Arnett Testimony, at 15780-83;
Jackson Testimony, at 17288-348, 17365-95; Scott Testimony, at 17455-503.
21

22

Tr., at 24841 (App. 78).
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they didn’t wait on the billion dollar program. They took
advantage of what was already available, and they quit.
You heard them last year in Phase I, they haven’t smoked
in years. And the witnesses that plaintiffs called,
including Dr. Burns, admitted that Gloria Scott and
Deania Jackson don’t need the plaintiff’s lawyers
program. So if you were asked have they proven that
Gloria Scott and Deania Jackson need a smoking
cessation program, you would have to say no. 23
Petitioners have failed to demonstrate to any court what more further crossexamination could have produced. And, those courts have indicated that there will
be individualized determinations of eligibility for smoking cessation assistance from
the court-administered fund. 949 So. 2d at 1285. Finally, should any class member
seek compensatory damages, Petitioners will be able to examine any claimant then.
Another flaw in Petitioners’ complaint about wanting to put in more evidence
about any lack of individualized reliance is that this Court has previously
recognized that the information Petitioners sought to expose is largely immaterial
when the plaintiff class has already been certified. In Sosna v. Iowa, 419 U.S. 393,
399 (1975), this Court recognized that, when a trial court “certified the propriety of
the class action, the class of unnamed persons described in the certification acquired
a legal status separate from the interest asserted by [the named class
representative, whose changed status mooted her personal claim].” See also Dunn v.
Blumstein, 405 U.S. 330, 333 n.2 (1972).
Petitioners claim that a more extensive cross-examination would have
allowed them to show that the named representatives had quit smoking and no
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Id. at 27936-37 (App. 80).
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longer had need for a smoking cessation program. Pet. 29. Yet, as demonstrated
above, Petitioners put in such evidence and argued it to the jury. Besides the fact
that the class was certified and that the class still had need for smoking cessation
assistance, it is well-known that many smokers attempt to quit, quit for a time, and
then begin to smoke again. Scott, 36 So. 3d at 1057-58. As one federal court
declared, “70% of these smokers want to quit, but in any given year only 40% will
attempt to quit and, tragically, only 2.5% will succeed.” United States v. Philip
Morris USA, Inc., 449 F. Supp. 2d 1, 933 (D.D.C. 2006), aff’d in part, rev’d in part,
566 F.3d 1095 (D.C. Cir. 2009), cert. denied, 130 S. Ct. 3501 (2010). See also The
Tobacco Use and Dependence Clinical Practice Guideline Panel, Staff, and
Consortium Representatives, A Clinical Practice Guideline for Treating Tobacco Use
and Dependence: A U.S. Public Health Service Report, 283 JAMA 3244, 3246 (2000)
(“the majority [of smokers who quit] persist in tobacco use for many years and
typically cycle through multiple periods of relapse and remission.”).
Because the class needed and remained eligible for the relief, Petitioners’
proposed cross-examination would have proven immaterial, just as this Court found
in City of Erie v. Pap’s A.M., 529 U.S. 277, 287-88 (2000), where the closing of a
business was insufficient to moot a challenge to an ordinance affecting that
business because the owner could always choose to reopen the establishment. Here,
not unusually, a smoker who has successfully quit, can always fall off the wagon
and resume smoking.

21

Given the relief granted, this class is analogous to a (b)(2) class, where “the
party opposing the class had acted or refused to act on grounds generally applicable
to the class, thereby making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole.” Fed. R. Civ. P. 23(b)(2).
Petitioners, understanding this, did not limit themselves to evidence that was
actually seen, heard, or relied upon by the named class representatives, but ranged
widely over any information or statements that may have been seen anywhere by
anyone.
Thus, the lower courts’ determination that any error on this subject was
harmless, 949 So. 2d at 1278, was unremarkable, rather than something that
“unsettles” previously settled law and “broadly undermines both the due process
right to cross-examination and basic rules of class action litigation,” as Petitioners
assert. Pet. 29.
Petitioners also appear to attack, as a federal due-process violation, the
authority of a Louisiana appellate court to determine both the law and the facts, as
provided in the state constitution. La. Const. art. V, § 10(B). They assert that the
state Court of Appeals made determinations of facts based on “speculation about the
number of class members” eligible for relief and “more than twenty times greater
than anything in the record.” Pet. 29. Of course, both these determinations, amply
supported by the record as the court’s opinion details, resulted in reductions from
the jury’s determinations, to the benefit of Petitioners.
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Rather than offer the appeals court rebuttal evidence to what was in the
record on class size or the utilization rate, Petitioners merely insisted that due
process entitled them to a new jury trial:
The tobacco companies on remand voluntarily limited
themselves to an insistence on their demand for a new
trial by jury. . . . The tobacco companies had been
litigating the inapplicability of the LPLA (La. R.S.
9:2800.51, et seq.) from the inception of the case and had a
full opportunity to develop evidence at the jury trial as to
the impact, if any, that the exclusion of persons addicted
after its effective date in 1988 would influence the size of
the class. They neither directly offered in the trial court
nor proffered for our consideration evidence, pursuant to
La. C.C.P. art. 1636, of their contentions concerning
reduced class size or reduced utilization rates. Even after
remand the tobacco companies did not submit evidence,
as opposed to their own hypothetical arguments, of the
effect that the exclusion of persons addicted after 1988
would have on the class size. They merely relied upon our
characterization without quantification in Scott I that a
“large number” of the original 505,949 estimated program
beneficiaries would no longer be eligible, coupled with
their own hypothesis that program utilization rates by the
remaining beneficiaries would likely fall, or perhaps
would plummet due to the passage of time and the effects
of nature. In other words, the tobacco companies have
simply failed to show that there is any new material
evidence that was not previously offered to the jury or
proferred to the court which is not already in the record
for our own constitutionally authorized review.
Scott, 36 So. 3d at 1054.
The court went on to note that Petitioners did “not attribute any due process
violation to the trial judge or the appellate court in these proceedings; their sole
contention arises from the denial of another jury.” Id. After reviewing the record at
length, the court concluded that the “tobacco companies have had that fair trial in a
fair tribunal, and accordingly we conclude that they have not established that the
23

trial court’s refusal to empanel a new jury to consider the issues on remand violated
their right to due process.” Id. at 1054-55.
There is no reason to review that determination in the Supreme Court. This
Court has never held that due process requires a state to afford jury trials in civil
cases 24 or that it prohibits a state from assigning the role of final arbiter of facts to
its appellate courts. Louisiana is not the only state to make such an assignment
constitutionally. See, e.g., Tex. Const. art. 5, § 6. Thus, because Petitioners have no
right to a new jury trial and received appellate review of the record and a
determination of the applicable facts, Petitioners’ due-process claim amounts to
nothing more than an assertion that the Louisiana Court of Appeals misread the
record, which Respondents deny and which fails to rise to the level of an issue
worthy of the Court’s attention.
II.

PETITIONERS HAVE NOT DEMONSTRATED THAT THEY WILL
SUFFER IRREPARABLE HARM
Petitioners make an extraordinarily weak case that failure to grant the stay

will result in irreparable harm, especially in light of the harm visited upon
members of the class. In the 14 years that this case has been before the courts,
98,000 Louisiana smokers have lost their lives to lung cancer, heart attacks, and
other conditions directly attributable to cigarettes, harms that the remedy in this
matter is designed to amerliorate.

24 In fact, it has held the opposite, finding the Seventh Amendment inapplicable to the
States. See Walker v. Sauvinet, 92 (2 Otto) U.S. 90 (1875). Louisiana does not have a cognate
provision to the Seventh Amendment in its Constitution. Neither, for that matter, does Colorado.
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Petitioners’ claims, on the other hand, consist simply of a statement that
there is a “high probability that much” of the $240 million they have been ordered
to commit to a ten-year, court-administered smoking cessation program “will be
dissipated with little or no chance of recovery” before the disposition of their
planned petition for certiorari. Pet. 36 (emphasis added).
However, the court below’s order, requiring the payment, completely refutes
Petitioners’ claim. Under that order, Petitioners are required to deposit the funds
“on the date of the finality of this judgment.” 36 So. 3d at 1059. Even then, the trial
court must, within 90 days of deposit with the court, “and after deduction for the
first year’s operating expenses of the program, [transfer] the balance of the funds . .
. to a federally insured depository institution” to be placed in an interest-bearing
account, while performing the role of a fiduciary. Id. There is no danger that,
pending disposition of a petition for certiorari, “much” of the funds will be
dissipated and lost forever.
In fact, it is difficult to imagine that any great amount of the funds are likely
to be expended. To date, the trial judge has always held off on next steps when he
was aware that further writs were being sought by Petitioners. Even if he moved
forward this time, Petitioners recognize that the fund’s logistics must be
established, applicant eligibility determined, and a third-party administrator
appointed. Pet. 38. To devise such a program out of whole cloth, as the court must
do, does not happen instantaneously.
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Moreover, as the court below noted, the court will operate as a fiduciary for
the funds. 36 So. 3d at 1059. And, the Petition also makes plain, the funds that will
be spent, eventually, will go to “cessation aids (such as nicotine gum, patches, and
telephone counseling,” Pet. 5. These are not the kind of expenses that will rapidly
eat up $240 million.
Petitioners acknowledge that “[i]t is well established that the payment of
money alone does not amount to irreparable harm.” Pet. 36. In fact, regardless of
how substantial the money expended in the absence of the stay, much more is
needed. Sampson v. Murray, 415 U.S. 61, 90 (1974). In fact, as Justice Ginsburg has
acknowledged:
With respect to irreparable harm, the applicants urge
that, should they prevail in this Court, they may have
trouble recouping any funds they disburse to
beneficiaries. But they do not establish that recoupment
will be impossible; nor do they suggest that the outlays at
issue will place the plan itself in jeopardy.
Conkright, 129 S. Ct. at 1862 (emphasis added).
Petitioners similarly make no showing here, but merely postulate that the
funds will be dissipated and that there will be no means to recoup them. To support
a stay here, Petitioners rely primarily on cases staying injunctions requiring state
and federal administrators of public benefit programs to pay benefits pending
adjudication. Those cases raise not only concerns about paying monies that might
never be recovered, but also concerns about making massive changes to complex
administrative systems pending final adjudication. For example, Ledbetter v.
Baldwin, 479 U.S. 1309 (1986) (Powell, J., in chambers), involved payment of
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welfare (AFDC) benefits. In granting a stay, Justice Powell expressed concern that
the state would “bear the administrative costs of changing its system to comply with
the District Court’s order,” noting that the state would be unlikely to recover those
costs. Id. at 1310. Justice Powell also made the non-controversial observation that
the state would be unlikely to recover disputed payments made to persons
indisputably poor. Id. The same can be said of Petitioners’ citation of Heckler v.
Turner, 468 U.S. 1305 (1984) (Rehnquist, J., in chambers), also involving AFDC
benefits.
Heckler v. Lopez, 463 U.S. 1328 (1983) (Rehnquist, J., in chambers), involved
the administration of another “safety net” program, the Social Security disability
system. After noting concern with the scope of the injunction at issue, then-Justice
Rehnquist identified his core concern as the administrative burden the injunction
placed on public officials. Id. at 1331. These cases simply are not analogous to the
case before the Court.
In a similar vein, Your Honor’s opinion in Barnes does not provide Petitioners
the support they suggest it does. Petitioners describe the case as hinging on the
possibility that a taxpayer would exhaust disputed taxes if they were refunded
pending the final outcome of the case. Pet. 37. That concern is identified, but only in
the abstract, as an example of evils that can flow from federal interference with
state tax collection, a matter of particularly delicate concern in federal-state
relations. Any concern about interfering with federal-state relations flows in the
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opposite direction here, where Petitioners seek to stay a state court adjudication on
the basis of overwrought claims of “wholesale abandonment of the rule of law.”
Petitioners also cite two circuit court decisions for the proposition that the
threat of irrecoverable economic loss can qualify as irreparable harm, Pet. 37, but
these cases also bear no factual relation to the one at bar. Iowa Utilities Board v.
FCC, 109 F.3d 418 (8th Cir. 1996), dealt with consequences of the deregulation of
local telephone services. Congress had created a scheme emphasizing negotiation
and arbitration among private parties to resolve thorny issues that deregulation
brought about, and the petitioners seeking a stay were concerned “that their
interest in productive ongoing negotiations and arbitrations regarding the
implementation of the Act will be irreparably harmed” absent a stay. Id. at 425. The
court agreed that, absent a stay, congressional intent “that these matters be
resolved through negotiation and/or arbitration” would be thwarted. Id. at 426.
Notably, the court was persuaded, not by the petitioner’s speculation, but by
“the petitioners’ evidence that the negotiations preferred by the Congress are
already breaking down.” Id. at 425 (emphasis added). The court specifically
identified permanent loss of goodwill as irreparable harm that the petitioners could
not recover in a lawsuit if their position in the litigation before the court ultimately
was upheld. Id. at 426. The concerns that animate Iowa Utilities Board are not
present here.
Enterprise International, Inc. v. Corporacion Estatal Petrolera Ecuatoriana,
762 F.2d 464, 473 (5th Cir. 1985), does parrot the black letter proposition that the

28

absence of an adequate legal remedy can suffice to show irreparable injury, but it
does not apply that proposition and notes that, in circumstances like those at bar,
courts routinely deny injunctive relief. Critically, it finds no evidentiary showing of
irreparable harm; speculation does not suffice. Id. at 474-75.
Petitioners simply have not “established” that they will suffer irreparable
harm if a stay is not issued, and certainly have not made the “‘clear case’” that is
required to invoke equitable discretion to upset the normal course of adjudication.
Barnes, 501 U.S. at 1302 (quoting Magnum Import Co. v. Coty, 262 U.S. 159, 164
(1923)).
Finally, Petitioners’ complaint that the court might award an “over-generous”
fee during the interregnum, Pet. 5, is also pure speculation. Not only do courts often
take some time to determine appropriate fees, especially in class actions, but
Louisiana law precludes a lawyer from accepting, La. State Bar R. Prof. Conduct
1.5, LSA-R.S. foll. 37:222, or a court from awarding, Saucier v. Hayes Dairy
Products, 373 So. 2d 102, 117-18 (La. 1978), an unreasonable fee.
III.

A BALANCING OF
AGAINST A STAY

THE

EQUITIES

STRONGLY

MILITATES

This is not a “close case” in which it is necessary “to ‘balance the equities’—to
explore the relative harms to applicant and respondent, as well as the interests of
the public at large.” Conkright, 129 S. Ct. at 1862 (citation omitted). Petitioners
have not and cannot meet the requirements necessary for a stay. Even if this were a
close case, however, due consideration of the equities at stake strongly tilt against a
stay.
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To begin with, consider the relative harm to Petitioners. The only potential
harm Petitioners identify is economic: in the absence of a stay, should this Court
grant certiorari, they claim (but do not establish) that they will be unable to recoup
funds the trial court may disburse to beneficiaries. 25 Petitioners have not and
cannot establish that “recoupment will be impossible.” Id. Far from being
impossible, Petitioners have no basis to imagine they would have any trouble
whatsoever recouping funds deposited into escrow for a cessation program that is
not operational and is not likely to be fully operational anytime soon. As Petitioners
concede, the “logistics” of the program have yet to be established. Pet. 38 (stating
that “eligibility requirements for participation [need to] be determined,” and the
trial court has not yet appointed a third-party administrator, who will manage the
disbursement of funds). There is no reason to think that the trial court will decide
these complex administrative questions, that class members will be identified and
will apply to participate, and that the yet-to-be-named administrator will have
reviewed and approved of applications and will have begun to disburse funds—all
“in the limited time it takes for this Court to dispose of the certiorari petition.” Pet.
38. The trial court, in fact, has not scheduled a hearing on the selection of a thirdparty administrator or other remaining issues. For these reasons, the singular harm
identified by Petitioners is no harm at all.
Consider, in contrast, the very real harms Respondents would suffer should
the judgment be stayed. In this case, after nine months of trial ending six years ago,
25 Petitioners also suggest they would have trouble recouping attorney’s fees, but they fail to
explain why that would be so.
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during which numerous fact and expert witnesses testified and thousands of
internal tobacco company documents were admitted into evidence, “the jury
determined that the [Petitioners] knowingly and deliberately addicted the
population of Louisiana smokers to a product known by them to be both addictive
and extremely toxic.” Scott, 949 So. 2d at 1276. It also found that Petitioners,
“individually and conspiring with each other, knowingly and deliberately conspired
to commit, and did commit fraud that spanned five decades, directly causing injury
to the class of Louisiana smokers.” 26 Id. In sum, it found that Petitioners’ actions
“increased the risk of harm to the entire class of Louisiana smokers and determined
the remedy to be cessation assistance,” id., covering only medically necessary costs
for cessation treatment. Id. at 1288.
The Court of Appeals described the sad situation faced by the Plaintiff class:
The ten-year remedy fashioned by the jury, and later
approved by this court, has not yet begun. Not a single
habituated smoker has yet benefitted from the program.
The beneficiaries are aging. Dr. Naseta, whom the tobacco
companies called as an expert witness at the jury trial,
testified that every smoker should stop smoking and
every habituated smoker would benefit from the cessation
program. Further delay in rendering judgment will
unnecessarily, and, more importantly, unfairly impair the
possibilities of aging smokers to cease their habits and to
surely improve their own lives, not to mention the lives of
their family members and co-workers.
36 So. 3d at 1055.

26 These factual findings closely match the federal district court’s findings in United States v.
Philip Morris USA, Inc., 449 F. Supp. 2d 1.
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Because 7,000 Louisianians die each year from smoking related
illnesses, Per Curiam, at 4 (App. 4), further delay in instituting this
important

program 27

will

unjustifiably

deny

Respondents

medically

necessary cessation treatment to which they are legally entitled as a result of
the Petitioners’ decades-long fraud. 28 The class, as the Court of Appeals
acknowledged, is aging and dying. 36 So. 3d at 1055, 1059. Delay will only
work to eliminate recovery for significant members of the class. This case
exemplifies in the extreme the truism that justice delayed is justice denied.
To be sure, the entire program would be delayed even though the stay,
if granted, would formally postpone only the execution of the judgment with
respect to the payment of funds into escrow. See Pet. 38 (“empahsiz[ing]” that
the stay would not prevent the trial court resolving the logistics of the
cessation program). In the event such a stay is imposed, it is unrealistic to
suppose (as Petitioners do) that the trial court would devote any judicial
resources to the many administrative questions that need to be resolved for
the program to become operational—particularly given that a stay would

The success of such programs are well documented, as all experts, plaintiff and defense
testified. See also Benjamin Mason Meier, Breathing Life Into the Framework Convention on Tobacco
Control: Smoking Cessation and the Right to Health, 5 Yale J. Health Pol’y, L. & Ethics 137, 141-44
(Winter 2005).
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28 Petitioners argue that “many class members have no need for cessation services if, like the
class representatives, they quit smoking many years ago.” Pet. 38 (emphasis added). Of course,
whether a particular class member is unqualified for the cessation program is a question to be
determined by the third-party administrator after the court sets out eligibility requirements. Still,
contrary to Petitioners’ suggestion, it is a sad fact that many citizens of Louisiana who fit the class
description do continue to smoke and would benefit from cessation services.
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signal “a fair prospect that a majority of the Court will conclude that the
decision below was erroneous.” Conkright, 129 S. Ct. at 1862.
Consider, finally, the interests of the public at large. Petitioners have
been found liable under state law for perpetuating a massive fraud on
Louisiana citizens who began using or became addicted to tobacco products
prior to September 1, 1988. The burden on the State’s health care system,
and the concomitant burden on its economy, of treating those suffering from
smoking-related diseases, is enormous. The annual health care costs in
Louisiana directly caused by smoking are $1.47 billion. CDC, State-Specific
Smoking-Attributable Mortality and Years of Potential Life Lost—United
States, 2000-2004 (MMWR) 58(2) (Jan. 22, 2009). In addition, between 1997
and 2001, smoking-caused productivity losses in Louisiana are estimated at
$2.05 billion. CDC, Sustaining State Programs for Tobacco Control, Data
Highlights, 2006 (and underlying CDC data/estimates); CDC’s State System
average annual smoking attributable productivity losses from 1997-2001
(1999 estimates updated to 2004 dollars). Without additional cessation
services, Respondents will not have available to them medically necessary
treatment to combat addiction. Postponing the inception of a cessation
program would only perpetuate these burdens.
In sum, a balancing of the equities strongly favors Respondents and
counsels against a stay on execution of judgment until this Court disposes of
the petition.
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