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COUNTER-STATEMENT OF
QUESTION PRESENTED

Are an employer’s promise of neutrality during a
union organizing campaign; an employer’s grant of
limited access to non-work areas of its facility for the
purpose of organizing; and the names, addresses, and
classifications of an employer’s employees “other
things of value” that an employer is prohibited from
“delivering” by § 302 of the Labor-Management Re-
lations Act, 29 U.S.C. § 1867
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CORPORATE DISCLOSURE STATEMENT

The parties to the proceedings in the United
States Court of Appeals for the Eleventh Circuit were
Plaintiff and Cross-Petitioner Martin Mulhall, De-
fendant and Respondent UNITE HERE Local 355
(the “union”), and Co-defendant and Respondent
Hollywood Greyhound Track, Inc. d/b/a Mardi Gras
Gaming (“Mardi Gras” or the “employer”). None of
these parties is either publicly held or affiliated with
an entity that is so held.
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STATEMENT OF THE CASE

UNITE HERE Local 355 and Mardi Gras entered
into a Memorandum of Agreement (the “neutrality
agreement”) covering ground rules for any organizing
drive that the union led among Mardi Gras’s employ-
ees. The neutrality agreement does not contain any
substantive terms or conditions of employment for
Mardi Gras employees. Its purpose is to “ensur[e] an
orderly environment for the exercise by the Employ-
ees of their rights under Section 7 of the National
Labor Relations Act and to avoid picketing and/or
other economic action directed at the Employer in the
event the Union decides to conduct an organizing
campaign among Employees.” App. 79.

If the union seeks to organize Mardi Gras em-
ployees, the agreement requires Mardi Gras to pro-
vide union representatives limited access to its
property. More specifically, “[t]he Union may engage
in organizing efforts in non-public areas of the gam-
ing facility during Employees’ non-working times
(before work, after work, and during meals and
breaks) and/or during such other periods as the
parties may mutually agree upon.” App. 80. Mardi
Gras also agreed to “furnish the Union with a com-
plete list of Employees, including both full- and part-
time employees, showing their job classifications,
departments and addresses.” App. 81. Mardi Gras
agreed to “take a neutral approach to unionization of
Employees” and not to “do any action nor make any
statement that will directly or indirectly state or
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imply any opposition by the Employer to the selection
by such Employees of a collective bargaining agent,
or preference for or opposition to any particular union
as a bargaining agent.” App. 79.! Mardi Gras agreed
to acknowledge the existence and terms of the neu-
trality agreement to its employees upon the union’s
request. App. 79. The agreement contains an agreed-
upon method for determining whether a majority of
the employees wish to be represented by the union
(“card-check recognition”), and an arbitration clause
for resolving any disputes that arise. App. 81, 84.

By its terms, the neutrality agreement does not
give the union “possession” or “control over [Mardi
Gras’s) private property” or “control over its commu-
nications.” Cf. No. 12-312, Cross-Pet., at 6. Mardi
Gras simply agreed that it would exercise its First
Amendment and statutory right to remain neutral
toward any union organizing campaign, and that it
would not exercise its state-law property right to
exclude non-employee union organizers from its facil-
ities, so long as these organizers followed agreed-
upon ground rules.

The neutrality agreement also does not require
the union to expend any resources supporting Mardi
Gras’s gaming operations. The agreement states that
it will not go into “effect if slot machines, Video Lot-
tery Terminals or similar gaming devices are not

! The union agreed not to “coerce or threaten any Employee
in an effort to obtain authorization cards.” App. 79.
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installed and open to the public at the gaming facil-
ity.” App. 85. Mulhall pled no facts to support the
complaint’s assertion that the union “agreed to ex-
pend monetary and other resources to support a
ballot proposition favored by Mardi Gras.” App. 66.

In his complaint, Mulhall alleges that the union
demanded that Mardi Gras “deliver several ‘things
of value’ to the union not permitted by [LMRA]
§ 302(c).” He characterizes these “things” as: “(1) in-
formation about nonunion employees; (2) access and
use of the employer’s property for organizing; and
(3) control over the employer’s communications with
nonunion employees.” App. 63. The complaint makes
no allegation that the union demanded any “pay-
ment” or “loan.” See App. 66, 67, 70, 74.

In reversing the district court’s dismissal of this
complaint, the Eleventh Circuit concluded that “in-
tangible organizing assistance cannot be loaned or
delivered because the actions ‘lend’ and ‘deliver’
contemplate the transfer of tangible items.” App. 7.
Because Mulhall’s complaint alleges only that the
union demanded the “delivery” of “other things of val-
ue,” the majority’s conclusion should have ended its
analysis and it should have upheld the district court’s
decision. But the majority went on to decide that “in-
tangible services, privileges, or concessions can be
paid or operate as a payment” because “[wlhether
something qualifies as a payment depends not on
whether it is tangible or has monetary value, but on
whether its performance fulfills an obligation.” App.
8. The majority did not seek to square this conclusion
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with the opinions of the other courts to address the
issue — including the Third and Fourth Circuits — all
of which have held that organizing ground rules like
the ones here are not “things of value” that may be
“paid, loaned, or delivered” within the meaning of
§ 302.

The majority decided that “innocuous ground
rules can become illegal payments if used as valuable
consideration in a scheme to corrupt a union or to
extort a benefit from an employer.” App. 8. But the
court did not explain how the parties’ neutrality
agreement could be held to corrupt union represen-
tatives or extort any improper benefit from an em-
ployer. See App. 11-12 (Restani, J., dissenting).

The union asks this Court to review the Eleventh
Circuit’s decision, which conflicts with long-standing
interpretation of the Labor-Management Relations
Act (‘LMRA”) and with other circuit courts’ applica-
tion of § 302 to neutrality agreements. The question
presented is whether it violates § 302 for an employer
to agree to remain neutral during union organizing
and to grant union representatives limited access to
the employer’s property and employees, in return for
the union’s promise not to strike, picket, boycott or
otherwise put pressure on the employer. Pet., at i-1i.

Mulhall filed a response to the petition for certio-
rari, agreeing that it should be granted. He acknowl-
edged that the Eleventh Circuit’s decision conflicts
directly with those of the Third and Fourth Circuits.
Resp., at 5. He claims, however, that there is also a
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circuit split between the Third and Fourth Circuits’
application of § 302 to neutrality agreements like the
one here and circuit courts’ interpretation of various
unrelated federal statutes, such as the statute gov-
erning the conversion of government property, 18
U.S.C. § 641, and the statute criminalizing the use of
mails for extortion, 18 U.S.C. § 876. Resp., at 5-7.
Mulhall argues that criminalization of neutrality
agreements like this one is necessary because “[a]
union sacrificing employee interests at the bargaining
table in order to satiate its self-interest in gaining
more dues-paying members is ... one of the harms
that § 302 exists to prevent.” Resp., at 15.

Mulhall also filed a cross-petition for writ of
certiorari. In it, he argues that this Court should
review the broad question of whether “intangible
things” can be “deliver[ed]” under § 302. No. 12-312,
Pet., at i. Mulhall argues that the term “deliver” — as
used in § 302 — includes the “delivery” of intangibles
such as neutral speech and the use of property. In
support, he cites two dictionaries’ definitions of the
verb “to deliver” as including the “giving or yielding
possession or control of something to another.” No.
12-312, Pet., at 6.

The union waived its right to respond to the
cross-petition. Notwithstanding this waiver, on Octo-
ber 24, 2012, the Court directed that the union re-
spond.

*
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REASONS FOR GRANTING THE WRIT

I. The Union’s Writ Petition Encompasses
the Meaning of the Term “Deliver” in § 302.

The question on which Mulhall cross-petitions —
whether “intangibles” may be “deliver[ed]” within the
meaning of § 302 — is subsumed in the question on
which the union seeks review in No. 12-99. The union
does not oppose the cross-petition, but believes that
the scope of the question Mulhall presents is too
broad. The Eleventh Circuit did not hold that “intan-
gibles” generally are proscribed by § 302, but that
three specific forms of intangibles may be: employer
speech that is neutral toward unionization; limited
access to an employer’s facility for the purpose of
communicating with employees; and the names,
addresses, and classifications of those employees.

As explained below, the Eleventh Circuit’s con-
clusions were incorrect and destabilizing. This is so
regardless of whether the employer’s promises are
characterized as a “payment” or a “delivery.”

II. The Eleventh Circuit’s Decision Is Incom-
patible with the LMRA’s Language and
Structure.

A. The Eleventh Circuit’s decision con-
flicts with those of other circuits and
threatens to wreak havoc on estab-
lished federal labor law.

The union and Mulhall agree that the petition in
No. 12-99 should be granted. The Eleventh Circuit’s
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decision is directly at odds with those of the Third
and Fourth Circuits, as well as the decisions of all of
the district courts that have addressed the issue. The
Third Circuit held that accepting the same argument
that Mulhall makes here would “wreak havoc on the
carefully balanced structure of the laws governing
recognition of and bargaining with unions.” Hotel
Employees Local 57 v. Sage Hospitality, 390 F.3d 206,
219 (3d Cir. 2004). The Fourth Circuit “agree[d] with
the Third Circuit that an agreement setting forth
ground rules to keep an organizing campaign peace-
ful does not involve the delivery of a ‘thing of value’ to
a union.” Adcock v. Freightliner LLC, 550 F.3d 369,
376 (4th Cir. 2008). It held that “[b]ly no stretch of
the imagination are the [agreement’s] concessions a
means of bribing representatives of the Union[.]” Id.

The Eleventh Circuit’s position is incompatible
with long-standing federal labor law doctrines. This
Court and every circuit court addressing the issue
has held that agreements between employers and
non-incumbent unions governing procedures for fu-
ture organizing and recognition — and including
provisions like the ones at issue here — are lawful and
enforceable under LMRA § 301, 29 U.S.C. § 185. See
Retail Clerks v. Lion Dry Goods, 369 U.S. 17, 28 & n.4
(1962); Pet., at 13 (listing cases). Since the union filed
its writ petition, the Sixth Circuit upheld another
neutrality agreement containing access and neutral-
ity provisions similar to those here. Montague v.
NLRB, F.3d , 94 LR.R.M. (BNA) 2106, 2012
WL 3608594 (6th Cir. August 23, 2012).
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Section 302 was adopted at the same time as
§ 301. But according to the Eleventh Circuit, agree-
ments that have long been held enforceable under
§ 301 are nonetheless criminal under §302. This
reading of the LMRA is impossible.

Each of the neutrality agreement’s specific provi-
sions that the Eleventh Circuit held criminal also has
a well-established place in labor-management rela-
tions. Pet., at 16-22. Employers have a First Amend-
ment and statutory right to speak during organizing
campaigns, which includes the right to remain neu-
tral or silent. 29 U.S.C. § 158(c); Chamber of Com-
merce of U.S. v. Brown, 554 U.S. 60, 67 (2008); NLEB
v. Virginia Electric & Power Co., 314 U.S. 469, 477
(1941). But according to the Eleventh Circuit, an
employer commits a federal crime if its neutrality is
seen as “fulfillling] an obligation” to a union. App. 8.
Under the Eleventh Circuit’s standard, what rational
businessperson would risk stiff fines and jail time, see
29 U.S.C. § 186(d)2), by remaining neutral towards
unionization, rather than actively opposing it?* This

? Not to worry, the Eleventh Circuit majority says, an
employer will only be prosecuted for failing to disparage a union
if its neutrality is an “improper payment” and part of a “scheme
to corrupt a union.” App. 8, 9. But the court did not identify any
“corrupt scheme” here or explain how to distinguish a “proper”
from an “improper” “payment of neutrality” — a distinction about
which § 302’s text says nothing. Cf. United States v. Poindexter,
951 F.2d 369, 378 (D.C. Cir. 1991) (“We must acknowledge that,
on its face, the word ‘corruptly’ is vague; that is, in the absence
of some narrowing gloss, people must ‘guess at its meaning and
differ as to its application.’”). The majority hardly answers the
serious constitutional problem created by defining an employer’s
neutrality to be a “thing of value” under § 302.
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Court has read broad language in the NLRA and
LMRA narrowly to avoid First Amendment problems
far less grave than the Eleventh Circuit’s content-
based criminalization of speech under § 302. See
BE&K Construction Co. v. NLRB, 536 U.S. 516, 535-
36 (2002); Edward J. DeBartolo Corp. v. Florida Gulf
Coast Building & Constr. Trades Council, 485 U.S.
568, 575 (1988); see also Ashcroft v. Free Speech Coal.,
535 U.S. 234, 244 (2002) (“[A] law imposing criminal
penalties on protected speech is a stark example of
speech suppression.”).

An employer’s agreement to forego its state-law
property right to exclude union representatives from
its facility also has a time-honored place in labor-
management relations. See Facet Enters., Inc. v.
NLRB, 907 F.2d 963, 983 (10th Cir. 1990) (plant ac-
cess among the “important areas of labor-management
relations”); Pet., at 16-17 n.2. Clauses permitting
union representatives to access employees during
non-work times are a common feature of collective-
bargaining agreements; indeed, they are a mandatory
subject of bargaining. Arizona Portland Cement Co.,
302 N.L.R.B. 36, 44 (1991). Such clauses naturally
benefit unions: they reduce the cost of enforcing
contracts and maintain employee goodwill.’ If made

® In “right-to-work” states, such goodwill may translate into
a greater number of dues-paying union members, something
that Mulhall sees as anathema to the LMRA. Resp., at 15; see 29
U.S.C. §164(b). In fact, courts have rejected the distinction
between access rights “benefiting employees” and access rights
“benefitting unions” that Mulhall seeks to draw. Beverly Health
v. NLRB, 317 F.3d 316, 322 (D.C. Cir. 2003); cf. Resp., at 13.
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part of a labor-management agreement enforceable
under LMRA § 301 — including an agreement involv-
ing a non-incumbent union like the one upheld in
Lion Dry Goods, 369 U.S. at 20 & n.4 — they “fulfill an
obligation” to a union. Under the Eleventh Circuit’s
view, then, this common, salutary aspect of labor-
management relations is in fact criminal.

The neutrality agreement also requires that
Mardi Gras provide the union with the names, ad-
dresses and classifications of its employees. The
purpose of this requirement is the same as that
supporting the similar obligation in Excelsior Under-
wear, Inc., 156 N.L.R.B. 1236, 1240, 1243 (1966) —
to open up lines of communication with employees
and to ensure that disputes about voting eligibility
and bargaining-unit composition may be addressed
quickly. This Court has already rejected the notion
that requiring an employer to provide employee
names and addresses to a union violates § 302.
NLRB v. Wyman-Gordon Co., 394 U.S. 759, 767
(1969); Wyman-Gordon Co. v. NLRB, 397 F.2d 394,
396 (1st Cir. 1968). And it has long been the law that
employers must provide the same information — and
many other types of information as well — as part of
their statutory bargaining obligation and pursuant to
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collective-bargaining agreements. Pet., at 21; NLEB
v. ACME Indus. Co., 385 U.S. 432, 435-36 (1967).*

The black-hole implications of the Eleventh
Circuit’s decision become clear when it is applied to
collective-bargaining agreements. Collective-bargaining
agreements generally include clauses like those at
issue here and are themselves obviously “valuable” to
unions. If a neutrality agreement containing an
employer’s commitment to non-disparagement, plant
access, and providing employee information is a
“thing of value” under § 302 — and a “payment” since
those commitments are contractual consideration and
“fulfill an obligation” to a union — then why not a
collective-bargaining agreement? This question re-
veals the deeply flawed nature of Mulhall’s argument.

Collective-bargaining agreements are of clear
value to unions — to argue otherwise would be to deny
the obvious. Cf. Resp., at- 10. They are sometimes
“bought” with labor peace. Employers often do not
enter into them willingly, but only in exchange for the

* According to Mulhall, an employer risks criminal sanc-
tions unless it first refuses to provide the information, then
defends a meritless case before the National Labor Relations
Board (“NLRB”), and then waits for the NLRB to enforce its
order compelling the employer to provide the information in
federal court, thus triggering the exception set forth in
§ 302(c)(2), 29 U.S.C. § 186(c)2), for payments in satisfaction of
the “judgment of any court.” Resp., at 16 n.10. This is a curious
view of labor-management cooperation and the appropriate role
of the federal judiciary.
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end to a strike or boycott, and only on the condition
that the union waive its right to take economic action
through a no-strike clause. Cf. Resp., at 12. Unions
expend significant financial resources in securing
collective-bargaining agreements — on organizers,
negotiators, strike funds, lawyers, public relations
campaigns, political lobbying — which, according to
the Eleventh Circuit, demonstrates that they have
monetary value to a union. See App. 8. Section 302(c)
contains no exemption for collective-bargaining agree-
ments generally — or for garden-variety clauses that
benefit unions, like those mandating plant access,
exclusive grievance rights,” union security,’ and suc-
cessorship.” Under the Eleventh Circuit’s view, an
employer agreeing to — or a union merely demanding
— these provisions is criminal.

Mulhall recognizes that his expansive definition
of the “delivery” or “payment” of a “thing of value”
under § 302 leads to this dead end. See Resp., at 14 &

* See Vaca v. Sipes, 386 U.S. 171, 191-92 (1967). Collective-
bargaining agreements typically grant the union — not employ-
ees — the exclusive right to file and pursue employee grievances.

® Clauses that require employees to become “member{s]” of
a union as a condition of employment are mandatory subjects of
bargaining. 29 U.S.C. § 158(a)(3); Marquez v. Screen Actors
Guild, 525 U.S. 33, 37 (1998); NLRB v. General Motors Corp.,
373 U.S. 734, 735 (1963).

" Clauses maintaining the union’s status as the exclusive
collective-bargaining representative after a change in ownership
are a mandatory subject of bargaining. United Mine Workers
(Lone Star Steel Co.), 231 N.L.R.B. 573, 574-75 (1977), enf. in
rel. part, 639 F.2d 545, 550-56 (10th Cir. 1980).



